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Law 851 - Insurance

The materials in this supplement will be utilized in a number of ways.
Some of this material is “informational” only and may serve to facilitate class
discussion. Some of the materials will be made part of class assignments and
will be studied in great detail. -

Generally speaking, the materials in this supplement are presented in
the order in which we will be taking them up in class. There are some
* exceptions to this. For example, there is a 14 page CLE handout that was -
prepared in 1994 in conjunction with a presentation for the State Bar of
South Dakota. This handout presents South Dakota case law on
“interpretation of insurance policies” as well as cases on coverage for
“punitive damages” and “intentional torts.” This entire handout is
reproduced at one location, but information set forth in this handout may be
referenced at various times throughout the course.

We will be integrating many important facets of automobile insurance
very carly in the course. We now have significant South Dakota case law
relevant to many of the issues which we will discuss. These cases and other
materials are found within the first 60 pages of this supplement. A study of
these materials should enable the student to come to an understanding of the
various automobile coverages, how they have come into being, and the extent
to which they are limited.

The student should bring this supplement to class each day and be
prepared to cross-reference the appropriate pages of this supplement in the
student’s note-taking efforts.

On the following pages is a Table of Contents for these materials. The
- page numbering, for identification of material in conjunction with the Table
of Contents, is the bottom center location. You may find other page numbers
on some of the materials — these other numbers usually reflect the page
numbers from the original source. For purposes of organization in this
Supplement, however, you should look to the bottom center of each page.

Finally, I wish to thank Stephannie Bonaiuto for her assistance in
helping me convert much of this material into word processing documents.

Roger M. Baron
December, 2011
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INSURANCE TERMS

collateral source rule (a/k/a collateral benefits rule)
premium

pure premium

actuary

risk distribution

reinsurance

-self-insurance (a’k/a risk retention)

adverse selection

reciprocal insurance

CDW

surety

all risks policy

block policy

CGL .

claims made policy

third party insurance

first party insurance

15-30-5

omnibus clause

McCarran Act (a/k/a McCarran Ferguson Act)
co-insurance

cQv

excepted clauses v. exclusions
floater

incontestability clause
subrogation

loan receipt clause

stacking

surplus lines insurance (surplus lines brokers)
term insurance

umbrella policy

UM coverage

UIM coverage

NAIC

uberrimae fidei

territorial rating

moral hazard clause




The “Collateral Source Rule”
2000 and 2009 Challenges

The plaintiff in Jurgensen v. Smith, 2000 SD 73, 611 N.W.2d 439, obtained a jury verdict
for $310,000 and was awarded a judgment for that amount. Defendant appealed, asserting error
for the trial court to not allow evidence that the plaintiff has received benefits from collateral
sources — subsidy (through state programs) made available for rent, college tuition and other
expenses, plus the plaintiff received $17,623 from his union and $32,453 in income from his
employer. Defendant, while recognizing the basic premise of the collateral source rule, urged
that there be an exception permitting this evidence where the plaintiff’s attorney makes
references to the financial condition of the plaintiff. Here the plaintiff’s attorney argued
something to the effect that “he was fighting for 3 years to make ends meet.”

The SD Supreme Court affirmed the $310,000 award, rejecting defendant’s argument ina
3-2 decision. Justices Amundson and Gilbertson dissented — they would have allowed evidence
of the money received by plaintiff from the collateral sources.

In Cruz v. Groth, 2009 SD 19, 763 N.W.2d 810, the defendant sought to introduce
evidence that plaintiff had medical insurance coverage which was payable as to some of his
expenses. The trial court did not allow such evidence, thereby upholding the "collateral source
rule." The defendant appealed arguing that this case presented an "exception" to the rule --
namely that evidence of medical insurance may be introduced to rebut and impeach aspects of the
- plaintiff's testimony. (Here plaintiff's attorney argued that he did not seek medical treatment
because he was worried about the cost of the medical bills. At trial plaintiff testified that he
couldn't afford to seek medical help.) The SD Supreme Court upheld the trial court's ruling on
this issue in a 3-2 decision with the Court's opinion being authored by Justice Konenkamp.
Justice Zinter filed a dissenting opinion in which Chief Justice Gilbertson agrees.

“Through its holding, the South Dakota Supreme Court correctly showed that the rule still
has value in this state.” Meghan K. Woster, “Cruz v. Groth: The Exceptional Collateral Source
Rule Remains Exception-Free in South Dakota,” 55 S.D.L.Rev. 134, 163 (2010).
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What Constitutes “Insurance?” (In South Dakota) E

See generally cases digested under West’s Key Digest “Insurance,” key no. 2.
South Dakota case law:

Lundeen v. Schumacher, 216 N.W. 883 (8.D. 1927) (recognizing that a sheriff’s bond is a
form of insurance) 3

FDIC v. Western Surety Co., 285 N.W. 909 (S.D. 1939) (recognizing that the bond on an
assistant bank cashier is a form of insurance)

State Div. of Ins. v. Norwest, 1998 SD 61, 581 N.W.2d 158 (holding that “Title Option
Plus” (or “TOP”) being sold as alternative to Lender’s title insurance policy is a form of
insurance to be regulated — note, South Dakota Land Title Association intervened as co-
plaintiff along with the SD Division of [nsurance (this case cites the Illinois case
involving Griffin Systems.

About Vehicle Protection Plans:
They are generally considered to be insurance unless they are in the nature of
“warranties” by the seller or manufacturer.

In South Dakota, SDCL 58-1-3(3) specifically excludes motor vehicle service contracts
from regulation.
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58-1-2. Definition of terms. Terms used in this title mean:

(1) “Alien insurer,” one formed under the laws of any country or jurisdiction other than the United States

of America, its states, distrlcts territories, and commonwealths;

(2) “Authorized insurer,” one authorized, by a subsisting certificate of authority lssued by the director, to
engage in the insurance business in this state;

(3) “Certificate of authority,” permission granted to an insurer to issue policies or make contracts 01L
insurance in this state,

(4) “Director,” the director of the Dmswn of Insurance;

(5) “Division,” the Division of Insurance of the Department of Revenue and Regulation;

(6) “Domestic insurer,” one formed under the laws of this state;

(7) “Foreign insurer,” one formed under the laws of any jurisdiction other than this state; except where
distinguished by context, foreign insurer includes an alien insurer;

(8) “Insurance,” a contract whereby one undertakes to indemnify another or to pay or prowde a specified
or determinable amount or benefit upon determinable contingencies;

(9) “Insurance business,” includes the transaction of all matters pertaining to a contract of i insurance, both
before and after the effectuation of that contract, and all matters arising out of that contract or any ciaim
thereunder;

(10) “Insurer,” every person engaged as indemnitor, surety, or contractor in the business of entering into
contracts of insurance;

(11)“License,” permission granted to an agent or broker to engage in those activities permitted by such
persons under this title;

(12) Repealed by SL 2001, ch 263, § 1.

(13) “Mechanical breakdown insurance,” any contract or agreement, issued by an authorized insuret, to
perform or indemnify for a specific duration the repair, replacement, or maintenance of property for
operational or structural failure due to a defect in materials, workmanship, or normal wear and tear;

(14) “Person,” an individual, insurer, company, association, organization, Lloyds, society, reciprocal or
inter-insurance exchange, partnership, syndicate, business trust, corporation, and any other legal entity;
(15) “Principal office” or “principal place of business,” the office or regional home office from which the
business affairs of the insurer are directed and managed,

(16) “Producer,” any petson required to be licensed under the laws of this state to sell, solicit, or
negotiate insurance. The term also means an insurance agent;

(17) “State,” when used in context signifying a jurisdiction other than the State of South Dakota, a state,
the District of Columbia, a territory, commonwealth, or possession of the United States of America, or a
province of the Dominion of Canada; and

(18) “Unauthorized insurer,” one which does not hold a subsisting certificate of authority issued by the
director to engage in the insurance business in this state.

Source: SL 1966, ch 111, ch 1, § 2; SL 1982, ch 350; SL 1988, ch 387, § 1, SL 2000, ch 233, § 2; SL 2001, ch 263,
§§ 1,2, ch 286, § 56, SL. 2003, ch 272, § 27, SL 2004, ch 295, § 1.
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58-1-3. Application of title as to particular types of insurers. No provision of this title apphes '
with respect to:

(1) Fraternal benefit societies, except as stated in chapter 58-37A;

(2) Bail bondsmen, other than corporate sureties and their agents, except as stated i in-
chapter 58-22; :

(3) Motor vehicle service contracts which are contracts ot agreements to perform or
indemnify for a specific duration the repair, replacement, or maintenance of motor
vehicles for operational or structural failure due to a defect in materials,
workmanship, or normal wear and tear, with or without additional provisions for
incidental payment of indemnity under limited circumstances, including towing,
rental, and emergency road service. Consideration for a motor vehicle service contract
shall be stated separately from the price of the motor vehicle;

(4) Service agreements or extended warranty plans for which the primary purpose is to
provide service, repair, or replacement on consumer goods or products including
appliances, merchandise, or equipment, or mechanical/electrical systems in single ot
multiple-family dwellings. Incidental indemnity payments under such plans where
service, repair, or replacement is not feasible or economical does not void this
exemption;

(5) Any person, trust, or other entity proven to be under the exclusive regulatory authority
of the federal government or another state agency; :

(6) Any agreement to provide liability protection entered into pursuant to chapter 1-24 is
exempt from the regulatory requirements of Title 58, except to forms of insurance
coverage provided by an insurer otherwise subject to the insurance laws of this state;

(7) Any church plan, as defined in section 414(e) of the Internal Revenue Code of 1986,
as amended through December 31, 1999, and section (3)}(33)(C)(i) of the Employee
Retirement Income Security Act of 1974 (29 U.S. C. § 1002(33)(C)(1)); or any church
benefits board, as described in section 414(e)(3)(A) of the Internal Revenue Code of
1986, as amended through December 31, 1999, and section (3)(33)(C)(i) of the
Employee Retirement Income Security Act of 1974 (29 U.S.C. § 1002(33)}C)(1));

(8) Any debt cancellation contract or debt suspension contract as defined by subdivisions
51A-1-2¢10) and (11);

(9) Any damage guarantee program for renters administered by a nonprofit corporation
that is recognized as an exempt organization under § 501(c)(3) of the Internal
Revenue Code and whose mission is to increase the availability of affordable housing
to low and moderate income tenants.

Source: SL 1966, ch 111, ch 1, § 3; SL 1980, ch 348, § 2; SL 1983; ch 370, § 1; SL 1987, ch 75, § 4; SL 1998, ch
286, § 1; SL 2000, ch 232, § 1; SL 2000, ch 233, § 1; SL 2001, ch 263, § 3; SL 2004, ch 290, § 3; SL 2004, ch 296,
§ 1; SL 2006, ch 249, § 1.
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Argus Leader

Friday, Jan. 18, 2008 Sioux Falls, SD

Firm’s failure may
wreck warranties

6,000 Dakotans might lose auto coverage

By Jonnie Tate Finn

The extended warranties on thousands of used cars and trucks bought in South Dakota are
potentially worthless after the Ohio company that backed the contracts folded.

The downfall of Ultimate Warranty Corp. leaves nearly 6,000 South Dakotans in the ditch.

The responsibility for covering the warranties probably falls to the dealers where the vehicles
were sold, according to officials dealing with the fallout. But it’s unclear whether those dealers —
who also made money on the warranty purchase — must honor those deals.

Jon Little of Mitchell is one of an estimated 135,000 consumers nationwide and 5,750 South
Dakotans who hold unexpired warranties. Little learned earlier this week that the policy he
purchased two years ago from Ultimate Warranty is defunct, even though it’s supposed to be
good through 2015.

Little said he paid about $2,100 for the extended warranty on the 2005 Yukon XL Denali. The
SUV’s factory warranty expires this fall. After that, he’s not sure where coverage will come
from.

“How come we the consumer didn’t know of this?” said Little, who filed a complaint with the

South Dakota Division of Consumer Protection against Ultimate Warranty. He is one of 18
people to do so since 2004. “It.appears to me, at this point, no one is representing the consumer.”

-8-
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Monitoring complaints

Sara Rabern with the South Dakota Attorney General’s Office, which oversees the consumer
protection division, said there’s not much her agency can do right now.

L

‘Spinning our heads’

The owner of Frankman Motor Co., which has four locations in Sioux Falls, said she’s not sure
dealers can take on those kinds of costs.

“Everybody sold these warranties, and we’re all spinning our heads. These are our customers
we’re talking about. We want to take care of them, but the amount of money owed is -
astronomical, and 1 don’t know if any dealers could carry the load,” said Brenda Frankman.

Frankman said her company stopped offering the Capital Assurance-insured Ultimate Warranty
to customers last fall when she heard about the company’s collapse. She said there’s another

. Ultimate Warranty available insured by Florida-based United Service Protection Corp., and those
warranties are reliable.

“We’ll hold our breath until we know what to do next,” she said. “We can’t do anything uniil
we’re told what to do. Whatever the law says to do in South Dakota, that’s what we’ll go by.”

State remedies

Hartz said plans are in the works to establish task forces with each state’s attorney general’s
office to handle complaints concerning Ultimate Warranty.

If dealers don’t commit to covering consumer repair costs, Hartz said authorities would send
letters to warranty holders with the names of their auto dealers, along with how much of the
warranty price they pocketed. Authorities are consideting giving dealers a deadline to commit to
coverage before those letters are mailed.

In the meantime, Hartz cautioned warranty holders against canceling their policies. “They should
hold onto their warranties and try to have their dealers cover the repairs.”
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Sioux Falls Dealer Signs Up
for Hyundai Assurance Program

SIOUX FALLS, SD, JANUARY 8, 2009

Fostering Certainty in Uncertain Times

Billion Hyundai in Sioux Falls has  The Hyundai Assurance Program also
joined the efforts of Hyundai Motor  covers up to $7,500.00 in negative
America to launch the “Hyundai equity which may exist so carly in a
Assurance  Program.”  Effective  financed purchase. The program
immediately, when a consumer protects the consumer who becomes
finances or leases a new “involuntary unemployed” and

Hyundai vehicle, and if in the therefore can no longer
next year they lose their afford their payments. e
income, the Hyundai Hyundai and its partners il

Assurance Program will like Billion Hyundai , il
allow the consumer to HYunnHI understand that these are .
return the vehicle. This uncertain times but the , i
revolutionary program is the first of its  need for high quality, high value U
kind to be offered and fully backed by  automobiles is more important than
an automobile manufacturer. ever. We want our cusfomers to feel
The Hyundai Assurance Program is  as secure and worry free as possible in
designed to continve Hyundai’s their purchase and ownership of their
efforts to provide buyers with  new vehicle.
confidence in purchasing their Billion Hyundai is a full service
product. Now in addition to  dealer specializing in the Hyundai
“America’s Best Wamanty” Hyundai . brand. We are locally owned and :
Motor America and its parters, like  committed to fostering positive : |
Billion Hyundai, are offering this new  relationships through great customer ‘
program to show the faith we have in  service throughout the purchase and 1l
our buyers. ownership cycle of your automobile. deg
This program is available on all new  For more information please visit
Hyundai models sold through Billion  http//www.billionauto.com - or at
Hyundai and comes with no pre- 3405 S Westport Ave, Sioux Falls, SD
qualifying restrictions of age, health, = 57106,
or employment history. The program *Contact Billion Hyundai for
is effective for the first 12 months of  additional details and restrictions:
ownership and is no cost to the buyer.  605-361-1818.

AU T 1 rsdgy, Jan. 8, 2009  EESNENNNNG
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From: Randy.Moses@state.sd.us [mailto:Randy. Moses@state.sd.us]-
Sent: Thursday, January 14, 2010 11:03 AM

To: Baron, Roger

Subject: RE: Hyundai Assurance

No we haven't taken any position on it so far.

From: Baron, Roger [mailto:Roger.Baron{@usd.edul]
Sent: Thursday, January 14, 2010 9:44 AM

To: Moses, Randy

Subject: Hyundai Assurance

Hi Randy, '

I'will be talking about the Hyundai-Assurance Plan today in my Insurance class — only briefly.

(see attached).
Did you guys ever take a position as to whether or not this sort of thing falls under your
regulatory jurisdiction?

My facebook profile: http://www.facebook.com/profile.php?id=1079378232

Any views which [ express on pending legislation or any other public or private matter are my
views as an individual and do not reflect the views of the University of South Dakota.

Roger Baron

(605) 677-6349

School of Law

University of South Dakota

"Men wish to be saved from the mischief of their vices, but not from their vices."

Ralph Waldo Emerson

-11-
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" Senate votes to require proof of liability insurance

" By CHET BROKAW

-
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Associaled Press ,
PIERRE ' — South Dakotans
should be required to prove they

. have liability insurance before they

can register their vehicles each
year, the state Senate decided
Wednesday.

State law requires that drivers
have liability insurance or some
other proof that they can cover
damages from accidents. Insur-

ance cards or other forms of proof

must be kept in vehicles,
.However, . the current law does
not-require anyone to prove they

tiave insurance until after an acci-.
'. dent, Sen. Jim Thompson, R-Wa-

tertown, said. -
When drivers who do not carry

* liability insurance are at fault in an
_accident, other people involved in

such crashes are unable to recover
damages from the driver at fault.

‘Most drivers carry insurance to
. protect them in the event they are

damaged by an uninsured driver.
Thompson said people in his

district want the.
Legislature to do
something to re-
duce the number
of drivers
without liability -
insurance.

“I think we
have a chance to
show we re-
spond to what
the public asks,"
Thompson said.

Thompson’s bill would require

i

Y i

Jim Thompson

that when people register their

vehicles they must present proof
they have  liability insurance or
some other way to cover damages
in accidents they cause. .

Sen. Charlie Flowers, D-Iroquois,

said he sponsored a similar mea-
sure last year. The Senate passed
that -bill, but the House killed it
after county treasurers opposed it,
he said. -

PR

Flowers said he has changed hi{
mind on the issue because re-
quiring proof of insurance at the
time vehicles are registered could
cause problems for some people.
Some farmers have a lot of vehi-
cles, and they could face a delay in
registering some of those vehicles

W ' if they forget to take soime of their

mnmcnm:omnmn%ﬁo.?ooogg
courthouse, he said. .

‘Thompson said people already

must remember to take along some
- paperwork when they register their
vehicles:

People who forget insurance .

cards probably could quickly get

“new ones from their insurance -

agents because the agents in most
cases would be located in the same

. cities as county courthouses, he

said. .
The bill is SB84.



_ Yankton Daily Press & Dakotan M Thursday, January 29, 2004

Legislation To
Require Proof
Of Insurance
Killed

- PIERRE (AP) — The Senate
Transportation Committee killed
a bill Wednesday that would
have required vehicle owners to
present proof of liability insur-
ance when they register their
vehicles each year.
HB112( would also have

made falsifying insurance infor-
- mation to get through registra-
tion punishable by up to a
$1,000 fine and a year in jail.
" The Legislature has killed a
number of similar measures
over the years.
- The bill's sponsor, Rep.

Maurice LaRue, R-Sturgis, said -
the measure was intended sim-
ply to make people show proof
of insurance or financial respon-
sibility for their vehicles.

The bill was oppesed by

Mike Shaw, a lobbyist for the

Property Casualty Insurers
Association of America, who

- said drivers without insurance
would find ways to get around
the law. '

“They might buy it for one

day to get their car registered,” -

he said. ‘ o
Shaw said about 7 percent of

the state’s drivers are unin-

sured, giving South Dakota the

~ ‘nation’s second best rate. He -
said some people simply refuse -

to get insurance. |

South Dakota law requires
that people have their vehicles
insured or have proof they have
the financial capability to cover

- Hability. When law officers stop

people for traffic offenses, they

- ask for proof of insurance.

" " LaRue said it would make
sense to have people give proof
of insurance each year when
they register their vehicles.

Deb Hiilmer, director. of the
state Division of Motor Vehicles,
opposed the bill because people
can register their vehicles by -

‘nail as well as by going to the -
county treasurer’s office. The

requirement also could cause

problems as officials move to a’

paperless, computerized regis- -

_ tration system, she said.
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Argus Leader, Sioux Falls, South Dakota, Friday, Feb. 4, 2005 2B

Auto insurance
proof bill killed

The state Senate ditched a
measure Thursday that would
have forced driversto prove they
have auto insurance when they
register vehicles each year.

S5B104 also would have

ordered insurance companies

to submit monthly updates of
their customers to a database of
insured drivers kept by the state
Division of Motor Vehicles.
County treasurers would have
used the information to verify
that drivers have insurance be-
fore issuing new registrations.

The Senate rejected SB104
on an 18-15 vote.
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Uninsured lowa drivers often off the hook

THE ASSOCIATED PRESS : . . . ' society Is very supportive” ofhow the law
e ] awmaker unhappy judges dismiss s0 many charges  isemeorces sadieormes Sy
asking questions aboutthe numbet of dri- . : : ~ in Dubmque County, where 1,765 viola-
vers caught driving without proof of the state,” Bradley said. “If a lot of them convictions. Records show 109 tickets total penatty comes to $665. tions of the law were filed in 2001.
insurance in lowa who are pot convicted. are being dismissed, how do the judges written in Union County and 85 convic-  In Polk County last year, 2730 of the Records show that 1,017 tickets either
More than half of the nearly 48000 Ymow if they've been through the system  tions. 7,586 motorists charged with failure to  were dismissed or ended in acquittal.
drivers who were caught last year end- when they come back again?” Dyla Bolkema, a court clerk in Sioux have coverage were convicted. District ~ The pumbers represent many drivers
ed up with 2 wrist-slap or less. Judges Of the. 47,651 tickets written to County, said people who drive without Associate Judge William Price said that “who were charged with something else,
often dismiss charges under 21993 law. motorists in'lowa last year for failure to insurartce typically end up being fined. i a driver buys coverage or makes and they pled to one thing and had the
Rather than issue fines, judgeslet defen- prove financial liability coverage, 25426 They are not allowed to buy insurance, things right with the other driver after other, the insurance, dismissed,” Runde
dants off if they agree to buy aute cov- resulied in dismissal or acquittal. come back and get the ticket dismissed. an accident, he usually dismisses the explained. 5
erage. o " A review of state records found thatof  “Someofthem have no driver's license  charge. Although it is illegal in most states to o,
_ Rep. Clyde Bradley, R-Camanche, who thel,122 fickete written in Wapello Coun- and no insurance, and some of them tend law enforcement officers, court offi- drive without insurance, there’s no proof
drafted the law, said it's not being prop- ty, 710 were -dismnissed, In Appanoose {0 be repeat offenders,” Bolkema said. cials and insurance-industry representa- that mandatory laws work, according to
erly applied. .- County,323 tickets were written, with 251 *"Some of them think it's cheaper to pay tivessay the number of dismissals is irvel- the Insurance Industry Research Council
] “{infortunately, the enforcement of it dismissed. ’ o o the fines and take the risk.” " evant to the spirit of the law. A 1998 study found that states with high-
séems to be a judgment of the officeror  In some counties; most of the tickets - “Thefineis $250, with a surcharge of $75 .. “Thelawencourages people to keepup  €r auto insurance costs den’t necessarily
thie county attorney or the judges. I don’t resulted in convictions. Qfthe 178 tickets- ‘and court costs of $15. If there's an acc- their coverage. Some deadbeats willnev- have higher proportions of -uninsured

Emmwv&_.ﬁﬁnmoaww nﬂmann& mﬁdﬁo\w?ﬂ:ﬁu F,.mmoﬁ.n County, 131 ended in dent .u_.uﬁ.?nn. the fine is $500, and the er get insurance, but | think the rest of motorists.




32-35-113. Maintenance of financial responsibility—Violation as misdemeanor. Every driver
or owner of a motor vehicle shall at all times maintain in force one of the forms of financial
responsibility on the motor vehicle by one of the following methods: ' '
(1) Having in force on the motor vehicle an owner’s policy of liability insurance as
provided in § 32-35-70;
(2) Having in force a bond as provided in § 32-35-83;
(3) Having a certificate of deposit of money or securities as provided in § 32-35-87, but in
the amount of fifty thousand dollars; or
(4) Having a certificate of self-insurance, as provided in §§ 32-35-90 and 32-35-91,
supplemented by an agreement by the self-insurer that, with respect to accidents -
occurring while the certificate is in force, he will pay the same amounts that an insurer
would have been obligated to pay under an owner’s motor vehicle liability policy if it
had issued such a policy to said self-insurer. '

Failure to maintain financial responsibility is a Class 2 misdemeanor.

Source: SL 1986, ch 269, § 1.

32-35-70. Conditions of owner’s policy — Coverage and amount — Filing and form
requirements — Date of compliance. An owner’s policy of liability insurance referred to in §
32-35-68 shall insure the person named therein and any other person as insured, using any
insured vehicle or vehicles with the express or implied permission of the name insured, against
loss from the liability imposed by law for damages arising out of the ownership, maintenance, ot
use of the vehicle or vehicles within the United States of America or the Dominion of Canada,
subject to limits exclusive of interests and costs, with respect to each insured vehicle, as follows:
twenty-five thousand dollars because of bodily injury to or death of one person in any one
accident and, subject to the limit for one person, fifty thousand dollars because of bodily injury to
or death of two or more persons in any one accident, and twenty-five thousand dollars because of
injury to or destruction of property of others in any one accident. If the policy complies with the
filing and form requirements of Title 58 and has been approved by the Division of Insurance, the
driver and owner has complied with this chapter. The policy may exclude liability coverage if
the policyholder certifies in writing that the vehicle will not be operated during the policy period.
The policy may exclude or limit coverage pursuant to § 58-11-9.3, or for a relative residing in the
named insured’s household. Policies issued after January 1, 1987, and owners who have
purchased such policies are in compliance with this chapter. Date of compliance does not affect
any pending litigation.

Source: SL 1957, éh 212, § 51: SDC Supp 1960, § 44.03A51 (2} (b); SL 1970, ch 186; SL 1985, ch 266, § 3; SL
1989, ¢h 279, § 1; SL. 1992, ch 232; SL 1992, ch 233, § L.
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Selected provisions of Chapter 58-24 (on rate makmg)
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Chapter 58-24
FIRE, MARINE CASUALTY, AND SURETY INSURANCE RATES AND
RATING ORGANIZATIONS

TYWET T

58-24.1 Purpose of chapter. The purpose of this chapter is to promote the public welfare by

regulating insurance rates to the end that they shall not be excessive, inadequate or unfairly

discriminatory, and to authorize and regulate cooperative action among insurers in rate-making

and in other matters within the scope of this chapter. Nothing in this chapter is intended to -
prohibit or discourage reasonable competition, or to prohibit or encourage, except to the extent

necessary to accomplish the aforementioned purpose, uniformity in insurance rates, rating

systems, rating plans, or practices. This chapter shall be liberally interpreted to catry into effect

the provisions hercof.
Source: SL. 1966, ch 111, ch 15, § 1.

58-24-2, Application of chapter. This chapter applies to all forms of casualty insurance,
including fidelity, surety, and guaranty bonds, to all forms of property, fire, marine, and intand
marine insurance, workers’ compensation, and to any combination of any of the foregoing, on
risks or operations in this state. Inland marine insurance shall be deemed to include insurance
now or hereafter defined by statute, or by interpretation thereof, or if not so defined or
interpreted, by ruling of the director, or as established by general custom of the busmess as

inland marine insurance.
Source: SL 1966, ch 111, ch 15, § 2.

58-24-5. Excessive, inadequate, or discriminatory rates prohibited. Rates shall not be

excessive, inadequate, or unfairly discriminatory.
Source: SL 1966, ch 111, ch 15, § 3 (1) (a).

58-24-6. Making of rates — Matters considered. To determine whether rates are excessive,
inadequate, or unfairly discriminatory, the director may consider:
(1) Past and prospective loss experience within this state; i
(2) Conflagration and catastrophic hazards; _ ;
(3) Reasonable margin for the underwriting profit and contingencics; :
(4) Dividends, savings, or unabsorbed premium deposits allowed or returned by insurers
to their policyholders, members, or subscribers;
(5) Past and prospective expenses specially applicable to this state; and
(6) All other relevant factors within and outside this state.
The loss experience shall be on at least the most recent five-year period for which such
experience is available. If South Dakota data are not adequate because of msufficient sample
size, the director shall consider the loss experience or the expense data, or both, out51de this state.
Source: SL 1966, ch 111,ch 15, § 3 (1) {b); SL 1990, ch 400, § 1.

-17-
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Appendix A

BASIC STANDARD FIRE POLICY

In Consideration of the Provisions and Stipulations Herein or Added Hereto and of the

Premium Specified, this Company, for the Policy term specified in item 2 of the

H % Declarations from inception date shown at 12:01 a.m. (Standard Time) to expiration date
5 shown at 12:01 a.m. (Standard Time) at iocation of properly involved, to an amount not
exceeding the limit of liability specified, does insure the Insured named in item 1 of the

Declarations and iegal representatives, to the extent of the actual cash value of the

property at the time of loss, but not exceeding the amount which it would cost te repair

g . or replace the property with material ot like kind and quality within a reasonable time af-

: ter such loss, without allowance for any increased cost of repair or reconstruction by

reason of any ordinance or law regulating construction or repair, and without com-

pensation for loss resulting from interruption of business or manufacture, nor in any

event for more than the interast of the Insured, against all LOSS BY FIRE, LIGHTNING

% AND OTHER PERILS INSURED AGAINST IN THIS POLICY INCLUDING REMOVAL
FROM PREMISES ENDANGERED BY THE PERILS INSURED AGAINST IN THIS POLICY,

EXCEPT AS HEREINAFTER PROVIDED, to the property described herein while located

or contained as described in this pohcy, or pro rata for five days at each proper place to

- g which any of the property shall necessarily be removed for preservation from the perils :
- insured against in this policy, but not elsewhere. : ;

Assignment of this policy shall not be valid except with the written consent of this Com- F‘
pany. .

% This policy is made and accepted subject to the foregoing provisions and stipulations
and those hereinafter stated, which are hereby made a part of this policy, together with
such other provisions, stipulations and agreaments as may be added hereto, as provided
in this policy.
|C4387)
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Pro 1ot laMllity. This Compony shall not be liable for o
greatar proportion of any loss than the amount hereby insured
shall baor 1o the whale insurance covering the proparty against
the peril involved, whether collectible or not.

Requirements In casa foss oewrs.  The insured shall give writ-
ten notice to this Company of any loss without unnecessary de-
lay, protact the property from further damage, Farthwith sepa-
rate the domaged and undomaged personol praperty, put it in
the best possible order, furnish a tomplete inventory of the de-
stroyed, damaged and undomaged property, showing in detail
quantitres, costs, actual cosh valve and amount of loss claimed,;

720 . APPENDIX A
1 Comcesimenl, frmd.  This entire policy shall be void if, whether 80
2 before or alter a loss, the insured has wilfully concealed or mis- 81
3 reprasented any material fact or circumstance concerning  this B2
4 insurance or the subject thereof, or the interest of the insured B3
S therein, or in case of any fraud or false swearing by the insured" 84
6 relating therato. 85
7 Uninsurable and excopted properly. This policy sholl not cover | gg
8 accounts, bills, currency, deeds, evidences of debt, money or a7
9 securitigs; nor, unless specifically named hereon in. writing, a8
10 bullion or manuscripts. a6
11 Peclts not induded.  This Company shall not be hable for loss by | 90
12 fira or other perils insured against in this policy caused, directly =4
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bringing suit. If this

or indirectly, by: {0) enemy attack by armed forcas, including
action taken by military, navol or air forces in. resisting an actual
or an immedictely impending enemy attack; (b) invasion;
(c) insurrection; (d) rebellion; (8) revolution; (F) civil war
(?) usurped power; (h) order of any civil authority except acts
of destruction at the time of and for the purpose of preventing: the
spread of fire, provided that such fire did not originate from any
of the perils excluded by this policy; (i} neglect o? the insured to
use all reasonable means to save and preserve the property at
ond after a loss, or when the property is endangered by fire in
raiggso;inlg premises; {j) nor sholr this Company ba liable for
058 thelt,
Other Insuramts. Other insurance may be prohibited or the
gmount of insurance may be limited Ly endorsement attached
ereto. :
Conditions cuspending or nstricting insramee.  Unless -otherwise
provided in writing added hereto this Company shall not ba liobla
for loss occurring {o) while the hozord is incressed by an
means within the control or knowledge of the insured; or SE:;
while o described building, whether intended for occupancy by
owner or tenant, is vocant or unoccupied beyond o period of
60 consecutive days; or {¢) a3 a rasult of explosion or riot,
unless fire ensug, ond in that event for loss by fire only.
Other porils or subjatts,  Any other peril o be insured agoinst
or subject of insurance to be coverad in this policy shall be by
endorsemeant in writing heraon or added hareto.

} The oxtent of the aopplication of insurance
under this policy and of the. contribution to be made by this Com-

1 pany in cose of loss, and ony other provision or u%reement not in-

consistent with the provisions of this policy, may be provided for
in writing odded hereto, but no provision may be waoived except
sn;‘t‘:]h as %y tha terms of this pelicy or by siatute is subject te
change.
Walver #. No permission affecting this insurance shall
exist, or waiver of any provision be valid, unless gromted harein
or exprassad in writing added hersto. No provision, stipulation
or forfeiture shall be held o be waived by any requirement or
proceading on the part of this Compony relating to appraisal or
to any examination provided for herain.

ol polty. This policy shall be canceled at any time
at the request of the insured, in which case this Company shall,
upon demond ond surrender of this policy, refund the excess of
paid premium abova the customary shert rates for the ewpired
time. 'Fhis policy may be conceled at any time by this Company
by giving to the insured q five days written notice of cancellation
wilﬂ or without tender of the excess of paid premium above the
pro rota premium for the expirad time, which excess, if not ten-
dered, shall be refunded on demand. Natica of cancellation
shall state that said excess premium (if not tendered) will be
rafunded on demand.

w ohiigations. I dIc:)ss ‘hargunder is mode

ble, in whole or in part, to a designoted mortgogee not
guuartuad herein as the insured, such intarest in this policy may be
canceled by giving to such mortgogee a 10 days' written notice
of cancellation. )

If tha insured fails to render proof of loss such morgages, upan
notica, shall render proof of loss in the form herein speci
within sixty (60} days thereafter and sholl ba subject to the pro-
visions haracf relating to appraisal and time of poyment and of

gompuny shall. cloim that no liability existed
as 1o the mongoger or owner, it shall, to the extent of payment
of loss to the mortigagee, ba subrogoted to all the m_ongogaa's
riphts of recovery, but without impairing mortgogee’s right to
sug; or it may pay off the morigage debt and require an assign-
ment thereot and of the montigage. Other provisions relulir‘\j; o
the interasts ond obligations of such mortgogee may be added
hereto by agreement in writing.
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and-within 60 days after the loss, unless such time is extendad
in writing by this Company, the insured shall render to this Com-
pany a proaf of duss, signed ond sworn te by the insured, stating
the knowledge and belief of the insured os to the following: the
tima and origin of the loss, the interest of the insured and of dll
others in the property, the actual cash value of each item thersof
ond the omount of loss thereto, all encumbrances therson, all
other contracts of insurance, whether valid or not, covering any
of soid property, any changes in the title, use, occupation, loca-
tion, possession or exposures of said propedy since the issuing of
this policy, by whom and for what purpose any building herain
described and the several parts thereof were occupied at the
tima of |oss and whether or not it then steod on leased ground,
and shall fernish o copy of all the descriptions and schadules in
all policies and, if required and obtainable, verified plans ord
specifications  of any  building, fixtures or wmachinery de-

stroyed or dumaﬁed. The insured, os ohen as may be reason- ©

ably required, shall exhibit to any person designated by this
Company olt that remains of any property herein described, and
submit to examinations under cath by ony person named by this
Company, and subscribe the some; ond, a5 often as moy be reo-
sonably required, shall produce for examination all .books of
account, bills, invoices and other vouchers, or certified copies
theraof if originals be lost, at such reasonable time and place as
may be designoted by this Company or its representative, and
sholi permit extracts and copies thereof to be mode.

Appialsdl,  In cose the insured and this Company thall fail o
agree o5 to the actual cash value or the amoumt of loss, then, on
the written demand of either, each shall select a competent and
disinterasted upproiser and notify the other of the appraiser
solacted within 20 days of such demand. The oppraisers
shall fist sglect a competent and disinterested umpire; and fail-
ing for 15 days to agree upon such umpire, then, on request of
the insured or this Campany, such umpire shall be selected by o
judge of a court of record in the state.in which the praperty cov-
ered is located. The appraisers shall then appraise the loss,
stating separately actual cash value and loss to each item; and,
failing to agres, shall submit their differences, only, to the um-
pire. An award in writing, so itemizad, of ony two when filed
with this Company shall determina the omount of actual cash
value and loss. Each appraiser shall be paid by the party
seleclirég him and the expenses of appraisal and umpire shall
be poid by the parties aqually.

I:mpn‘y's optlons. It shall be optional with this Company to
toke dil, or any port, of the pmparrr at the agreed or appraised
valud, ond also te repair, rebuild or rep%oca tha propary
destroyed or dumaged with other of lika kind and quality
within o reasonable time, on giving notice of its intention so to
do within 30 days after the receipt of the proof of loss herein
requirad. ,

Abaudommest,  There can be no abondonment to this Com-
pany of any property.

When foss payable.  The amount of foss for which this Com-
runy may be liabie shall ba payable 60 doys after proof of
oss, as herein provided, is received by this Company ond ascer-
toinment of the loss is made- either by agreement between the
insured and this Company a;g)rassad in writing or by the filing
with this Company of an award as herein provided.

S¥l. - No suit or action on this palicy for the recovary of any

claim shall be sustainabie in un)lr cour}:aﬁf 'l‘uw o[; equity unfess
icy s “have' been - complied- -

all “the reguirements of ‘this po
with,, and unless commenced within 12 months next after
inception of the loss.

Subrogation, This Company moy require Ffrom the insured
an asignmént of all right of recovery against any party for
loss to the extent that payment therefor is made by this
Company.

In Witness Whereof, this Company has executed and attested these presents; but' this policy shall not be valid untess countersigned
+ the dyly authorized Agent of this Company at the agency hereinbefore mentioned.
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Auto-insurance rates
for S.D. third lowest

Rural status helps, trade group says

By STEVE YOUNG
Argus Leader Staff «

South Dakotans paid the third-
Iowest auto-insurance rates in the
nation during 1993, a national in-
surance trade association says.

“The National Association of In-
dependent Insurers shiowed an an-

nual average premium of $484.96 in.

South Dakota for private passenger
vehicles. That trailed only North
Dakota and Towa.

New Jersey motorists were at
the other end of the spectrum,
spending an average of $1,094.56 a
year on their premiums.

David Smolensky, a spokesman
for the national group, said the
range is explained by a number of
*actors, most notably South Dako-
ta’s status as a rural state.

“Because there are more rural
areas where you live, there are less
accidents. That's a big thing,”

" Smolensky said.

There are a lot of other factors
that keep the state’s rates down,
too, he said: ‘

B Low theft rates.

M Lower body-repair costs.

M Lower hospitalization costs.

B Lower lawyer fees.

Insurance agents also say rates
are low because hundreds of com-
panies compete for South Dako-
tans’ insurance business, which
historically is profitable.

““There are definite differences
from state to state,” Smolensky
said, “New Jersey, for example,
has a high auto-theft crime rate. So
their probability for loss is much
greater.”

But at least one Sioux Falls
insurance agent is convinced that

- the city’s rates will increase

steadily as its population continues

.10 grow.

“How many cars are stolen out of
Sioux Falls that aren't retrieved? I
think ‘we’ll see more of it as time

Linds Smith/Argus Leader

goes on, more carjackings and
theft,” said Charles Elhoff of the
Elhoff Insurance Agency. ‘“And
rates will go up because. of it.”
Indeed, South Dakota ranked just
behind North Dakota in 1992, Smo-

lensky said. But the average pre-’

mium here increased § percent
from 1992 to 1993 - compared with
a 3 percent increase nationwide —
the insurance asseciation said.

It cited increased costs for auto-
body repair, medical care and legal
services for the 8 percent jump.

Elhoff said the best way to keep
premiums low is to drive smart.
That means not speeding, running
red lights, cutting other drivers off
or tailgating. ‘

“Wost everything that happens to
us is self-inflicted, and that includes
insurance premiums,” he said. “By
the way we drive, we bring a lot of
things on ourselves. And I'm just as

guilty.”

&
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Two SD Cases Dealing With Claims Against Agents

Aesoph v. Kusser, 498 N.W.2d 654 (S.D. 1993) — This case recognizes a cause of action against
an insurance agent for negligent mistepresentation. The agent allegedly told the plaintiffs that
they “were not eligible” for federal crop insurance. In fact, they were eligible. The trial court
dismissed the plaintiffs’ suit against the agent, but the SD Supreme Court reversed, recognizing
that South Dakota was one of the first states to recognize a cause of action for negligent
misrepresentation. The agent was under no obligation to tell the plaintiffs whether they were or
were not eligible, but when the agent chose to provide an answer (saying they wete not eligible),
his relationship changed and he was under a duty to exercise care.

Kobbeman v. Oleson, 1998 SD 20, 574, N.W.2d 633 — The insured-tortfeasor had liability
insurance of $100,000 but was supposed to also have a $1,000,000 umbrella policy. The insured-
tortfeasor had paid the agent money for the premium for the umbrella policy, but the agent had
not secured the policy. The insured-tortfeasor settled the claim by the victim through payment of
the $100,000 primary policy limit and by making an assignment to the tort victim of his cause of
action against the insurance agent. The SD Supreme Court acknowledged that there was a cause
of action by the insured against the agent. The Court also approved of the notion that an insured-
tortfeasor could indeed assign a cause of action against an insurance agent (for failure to secure
umbrella coverage insurance) to the tort victim in exchange for a covenant not to sue, despite the
fact that the tort victim’s claim had not been reduced to judgment. Noting that such an
assignment would be inappropriate for a 3™ party bad faith claim, the Court stated as follows:

“In bad fajth refusal to settle cases, a rule mandating post-judgment assignment is more
‘imperative because, in most instances, no cause of action solidifies until judgment is
rendered against an insured.” /d. at 638.

The insurance agent ultimately won in this case, however, because the statute of limitations had
run on the tort victim’s underlying claim against the insured-tortfeasor. [Justice Sabers dissented
on the s/l defense, noting that this was similar to a “case within a case” as seen in legal
malpractice situations ... just because the lawyer missed the s/l doesn’t mean that the client
cannot sue the lawyer for malpractice ... here the tort victim ought to be able to pursue the agent
{through the assignment) despite the fact the s/l had expired on the claim against the insured-
tortfeasor.]
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North Star v. Rasmussen

In North Star v. Rasmussen, 2007 SD 55, 734 N.W.2d 352, the insured sought to have
both primary liability coverage and umbrella coverage for his boat. This boat was listed on his
primary liability policy, but not on the umbrella policy. After an accident in which the insured’s
son sustained serious injuries, the agent requested the umbrella insurer (North Star) to add the
boat to the umbrella coverage. The insurer did so and billed the insured for a premium which
would cover a year’s period — and this included the date when the accident occurred. One of the
issues in this case is the alleged negligence of the agent who failed to secure umbrella coverage
for the boat at the same time primary liability coverage was secured. The trial court granted
summary judgment for North Star, the umbrella insurer and the SD Supreme Court affirmed in a
unanimous opinion authored by former Chief Justice Robert Miller, sitting for Justice Sabers,
disqualified. The Court rejected the argument that the policy was ambiguous and did in fact
extend coverage for the boat which was not specifically listed on the declarations page.
(Encompassed in the resolution of this issue is the resolution of whether or not “retroactive
insurance” was provided when the insurer charged and collected a premium for the time period
encompassing the accident.)

The South Dakota Supreme Court also rejected the argument that the agent was the agent
for the ingurer and therefore the insurer was, accordingly, responsible for the agent’s negligence.
The agent had the ability to select umbrella coverage from six different insurers. The agent had
authority from this insurer (North Star) to solicit insureds, but did not have the authority to
“bind” this insurer to umbrella coveraged. The Court held that the agent, under the facts
. presented in this case, was the agent for the insured, not the insurer. '

In the process of addressing the arguments set forth by the insured, the Court rejected the
insured’s contention that SDCIL. 58-30-142(1) and 58-30-176, enacted in 2001, applied. These
statutes went into effect before the accident but were not in effect in 2000 when the agent failed
to have the boat included in the umbrella coverage. But, the Court did ot rest its decision solely
upon the non-application of the 2001 statutes. The Court further held that under “the general
laws of agency” under the facts of this case, the agent served as the agent of the insured, not the
insurer. The Court made this holding “even assuming these [2001] statutes do control.” The
Court also stated, “Whether an insurance broker is the agent of the insurer or of the insured
depends on the facts of the particular case.” §47. :
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S D Dmsmn Of
Insurance Helps
Consumers In
Fiscal Year 2006
PIERRE, — Nearly 1,100 insur-
ance consumers were assisted by
the South Dakota Department of

Revenue and Régulation, Division
of Insurance during fiscal year

2006,

according to figures

released by the division.
Fiscal year end statistics show

the Di
1,087

ivision of Insurance helped
consumers who had written

the agency requesting assistance.
The division successfully recov-
ered $1,720,091.76 for consumers,
this past fiscal year. Whether peo-
ple have a specific insurance

problem or simply need informa-

tion, Division Director Merle

help.

Schexber_ says hls staff is ready to -

"The calls and letters we gét -
rom consumers range from just -
general questions about insur-:

ance
tions

coverage to specific sifua-
where people are having dif-

ficulties with their insurance
provider,” Scheiber said. “We take
all inquiries wé receive seriously .
and do our best to get the con-

sumer the help they need. They

are always encouraged to utilize

the d
‘what

ivision’s- serwces no matter
the situation.”

People wanting to contact the
South Dakota Division of
Insitrance with questions or for-
assistance may do so by mail at

445E

ast Capitol Averue, Pierre, -

- 8D 57501; by phone at

605.7

73. 3563‘ or via their web site '

at www.state.sd. us/drr2/regfinsur-

- Ance,

Lod
&3

24,2006
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Authorities in Support of Liability Insurance Discussion — Prof. Roger Baron

On the notion of “direct action” and the general prohibition against “direct action” against
a liability insurer, one may wish to see the following: Trouten v. Heritage Mutual Insurance
Co., 2001 SD 106, 632 N.W.2d 856 (08/15/01) [Holding that injured pedestrian may not
maintain action directly against the property owner’s liability insurer — “*As a general rule there
is no privity between an injured person and the tortfeasor’s liability insurer, and the injured
person has no right of action at law against the insurer[.]” 44 AmJr2d Insurance § 1445(1982).”
632 N.W.2d at 858, 9 11. See generally discussion in § 10 - 24. The court also derives support
for this conclusion from SDCL 58-23-1 which authorizes direct action only after judgment has
been entered and execution thereon is returned unsatisfied.] See also, White v. Goodville
Casualty Co., 696 P.2d 1229 (Kan. 1979).

The requirement of the “omnibus clause” coverage in automobile liability insurance is
mandated by SDCL 32-35-70 :

Allowing one to drive one’s vehicle does not, by itself, generate liability on the part of the
owner for the permissive user’s negligence.! Stover v. Critchfield, 510 N.W.2d 681 (S.D.
1994). .

Authorities recognizing a cause of action for “negligent entrustment”

Stover v. Critchfield, 510 N.W.2d 681 (S.D. 1994) at 683-84; Arbach v. Gruba, 232
N.W.2d 842 at [4], p. 846, holding that allowing an unlicensed driver to drive one’s car is
negligence per se, Estate of Trobaugh v. Farmers Ins. Exchange, et al., 2001 SD 37, 623
N.W.2d 497 (03/21/01) Holding that evidence was sufficient to support “negligent entrustment”
claim against car owner when his daughter let negligent driver (daughter’s husband) operate car,
despite previous verbal instruction that husband was not permitted to drive car; Wilson v. Lewno,
2001 SD 37, 623 N.W.2d 494 (03/21/01). Holding that evidence was sufficient to show “implied
permission” by owner of car to support “negligent entrustment™ when owner’s unlicensed son
(who had his driver’s license suspended for 25 years) was permitted to drive vehicle.

Omnibus Clause Coverage not provided where TF operates insured vehicle without
consent of owner. State Farm v. Ragatz, 1997 SD 123, 571 N.W.2d 155. Father gave son
permission to drive his ‘76 Chevy pick-up truck but repeatedly told son net to let others drive the
pick-up. Son let his roommate/tortfeasor drive pick-up and he had accident. Insurer sued
roommate/tortfeasor and passengers in truck for declaratory judgment as to coverage under
omnibus clause for permissive users. Trial court ruled for insurer and this was affirmed on
appeal. Supporting facts are that father had given admonitions to son for 15 years to “not allow”
anyone else to drive the truck.

! Some states have passed statutes which do indeed impaose this liability on owners. See eg., lowa Code Ann. §§
321.493 (West 1985) which states in part that, “In all cases where damage is dong by any motor vehicle by reason of negligence
of the driver, and driven with the consent of the owner, the owner of the motor vehicle shall be liable for such damage.”

5.
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PIERRE

Court says man can’t sue
business’ insurance firm

BY CHET BROKAW
Associated Press

A man who claims he was
injured in a fall outside a Sioux
Falls business cannot directly sue
the business’ insurance company,
a split South Dakota Supreme
Court ruled Thursday. :

State law says an injured per-
$On cannot sue an insurance com-
pany unless that person has first
obtained a judgment against the
person or company covered by
that lability insurance policy,
the high court said in a 3-2 deci-
sion. . .

Courts in some states have
ruled that injured people can sue
insurance companies because
they are third-party beneficiaries
unider the portion of liability poli-
cies that pays medical expenses
regardless of fault.

But the South Dakota Supreme
Court said the Legislature has pro-

hibited such direct legal action
against an msurance com any
unless an njureq person ErsE Nas

been unable to collect on 2 judg-
ment against the person or com-
pany covered by the policy.

- Thehigh court said it would not
create such a right itself because
that could lead to more lawsuits.
Injured people might sue both the
insurance company and the poli-

cyholder, the justices said. _
(G. Robert Trouten alleges that
he slipped and fell on a sidewalk
next to Rock Bottom Liquidators

in Sioux Falls on June 30, 1999,
- The company had hability insur-

o ®

ance with Heritage Mutual Insur-
ance Co. that provided up to
$5,000 for medical expenses for
any injury caused by an accident.
The coverage applied regardless
of fault.

Heritage denied Trouten’s
claim for medical and hospital
expenses. Court documents say
the parties dispute whether the
fall actually occurred and, if it did,

where it occurred and whether it _

caused the injuries claimed by
Trouten.

Trouten sued Heritage, seeking
compensatory  damages for
breach of contract and punitive

damages for bad-faith breach of -

the insurance policy.

Heritage sought to have the suit
thrown out, but Circuit Judge
Glen Severson of Sioux Falls ruled
Trouten could continue his Jaw-

_Suit,

The Supreme Court’s decision
requires that the lawsuit be
thrown out. )

Trouten had argued that since
the policy will pay medical expens-
es for injured people regardless of

- fault, he is a designated beneficia-

ry entitled to sue to collect such a
payment. ' _

The dissenting justices said
they believe Troutenisa third-par-
ty beneficiary of the portion of the
policy that covers medical expens-
es. . Lmoe e
~ He should be allowed to sue to
recover those expenses regard-

less of whether he ever sues the

property owner, they said.
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Note

Grounded in public policy considerations, State legislation and regulation have significantly
affected the terms of auto policies. One requirement for automobile insurance policies
commonly mandated by State law is the so-called “omnibus” or “permission” clause, When a
State legislature has required such a provision and defined what it is supposed to cover, what
should be done with a clause that differs from the requirements? The next case takes up this
issue. ' : ' o L

"METZ v. UNIVERSAL UNDERWRITERS INSURANCE CO.

Supreme Court of California, 1973,
16 Cal.3d 45, 109 Cal.Rptr. 698, 513 P.2d 922,

[Metz was run into by Hamlin driving a car leased to him by National. After recovering from
Hamlin’s insurers the limit of the policies they had issued ($100,000), Metz sought to recover the
balance of his judgment claim against Hamlin ($154,593.74) from Universal, the company which
had issued a liability policy to Hamlin’s lessor, National. Metz won. One contention made by
Universal was that its policy excluded from coverage cars “while rented to others”. State statutes
required auto liability policies to extend coverage to “permissive users”.] The court said: (10
Cal.3d 50-54). . S

2. The policy’s exclusion of vehicles “while rented to others” conflicts with the mandatory
coverage of permissive users, imposed, as of the policy date, by Insurance Code section 11580.1,
subdivision (d):

In Wildman v. Government Employees® Ins. Co., (1957) 48 Cal.2d 31, 307 P.2d 359, we held
that the required coverage of permissive users “must be made a part of every policy of insurance
issued by an insurer since the public policy of this state is to make owners of motor vehicles
financially responsible to those injured by them in the operation of such vehicles. * * * [Flor an
insurer to issue a policy of insurance which does not cover an accident which occurs when a
person, other than the insured, is driving with the permission and consent of the insured, is a
violation of the public policy of this state.” (48 Cal.2d at p.39, 307 P.2d at p. 364.)

Although Universal’s policy provides coverage for permissive users, it unambiguously
excludes automobiles “while rented to others.” The issue before us thus must be whether this
exclusion conflicts with Insurance Code section 11580.1, subdivision (d). Universal concedes
that a provision excluding coverage of renters would be an exclusion of a class of permissive
users and hence void. * * * It maintains, however, that its policy does not exclude a class of
users, but a class of automobiles, namely, those rented to persons other than the named insured.

Universal points out that no statute or public policy requires an insurer to cover all vehicles
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owned by the named insured. * * * It may agree to insure a car used principally by the-named
insured, while excluding another car rented by the insured to another person. {(See Pacific Indem.
Co. v. Liberty Mut. Ins. Co. (1969) 269 Cal.App.2d 793, 796, 75 Cal.Rptr. 559.) The insuret,
moreover, may agree to insure a vehicle for ordinary use, but refuse coverage of extraordinary
use. (See All state Ins. Co. v. Normandie Club (1963) 221 Cal.App.2d 103, 34 Cal.Rptr. 280
[exclusion of “any automobile while used as a public or livery conveyance,”]

The right of the insurer to limit its coverage of automobiles, however, does not go so far as to
permit the insurer by adroit wording to evade the statutory requirement for coverage of
permissive users. (See Bonfils v. Pacific Auto. Ins. Co. (1958) 165 Cal.App.2d 152, 156, 331
P.2d 766.} For example, a policy which excluded automobiles “when operated by a permissive
user” would be clearly seen as an exclusion of persons, not vehicles and void under section
11580.1, subdivision (d). Thus in Clark v. Universal Underwriters Ins. Co. (1965) 233
Cal.App.2d 746, 43 Cal.Rptr. 822 and Pacific Indem. Co. v. Universal underwriters Ins. Co.
(1965) 232 Cal.App.2d 541, 43 Cal.Rptr. 26, in which the policy provision offered coverage to
permissive users only while the insured automobile “is operated by the named insured,” the
courts had no difficulty finding the provision an impermissible exclusion of permissive users.

The case most closely resembling the present one is Republic Indem. Co. v. Employers Liab.
Assur. Co. (1968) 267 Cal.App.2d 121, 72 Cal.Rptr. 718, in which a policy issued to an
automobile repair shop provided that “such insurance as is afforded by this policy does not apply
* to any automobile used by the insured for the purpose of loaning to customers.” The insurer
contended that its policy excluded automobiles, not permissive users—essentially the same
argument as that presented by Universal in the present case. The court rejected this contention
and held that “The endorsement is a restriction against permissive users such as has been
continually held to be violative of public policy.” (267 Cal.App.2d at p. 126, 72 Cal.Rptr. at p.
721.)

The exclusion of automobiles “while rented to others™ in the instant case parallels the
exclusion of cars “loaned to customers™ held invalid in Republic Indemnity. In both cases the
policies spoke superficially of excluding only a class of automobiles. But in both cases the
definitive characteristic of the excluded class of vehicles lies in the fact that they are operated by
a class of permissive users; hence, in practical effect the exclusion denies coverage to this class i
of permissive users. '

We have uniformly held that “the entire automobile financial responsibility law must be .
liberally construed to foster its main objective of giving ‘monetary protection to that ever
changing and tragically large group of persons who while lawfully using the highways : '
themselves suffer grave injury through the negligent use of those highways by others.’”
(Interinsurance Exchange v. Ohio Cas. Ins. Co. (1962) 58 Cal.2d 142, 153, 23 Cal .Rptr. 592,
598, 373 P.2d 640, 646; Barrera v. State Farm Mut. Automobile Ins. Co. (1969) 71 Cal.2d
659,671, 79 Cal.Rptr. 106, 456 P.2d 674.) Applying this principle of construction, we conclude
that section 11580.1, subdivision (d), did not merely proscribe policy provisions which by their
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terms exclude coverage for permissive users, but also invalidated provisions which, by defining a
class of excluded vehicles in terms of their operation by permissive users, serves effectively to
deny coverage to those users. We hold that Universal’s exclusion of automobiles “while rented
to others” conflicts with Insurance Code section 11580.1, subdivision {d), and is therefore
ineffective to limit coverage of Hamlin.

[The remaining portions of the opinion are omitted. ]

Notes

1. Although the complicated subjects of “excess” and “primary” coverage will be given
attention in this book, students ought to realize at this point that more than one insurance policy
may be applicable to a case involving the driver of a rented car. At a minimum, his own policy
and the lessor’s policy may apply, except, of course, as the law may restrict that result.

220.
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Automobile Insurance Also Extends to Non-Owned Automobiles
An automobile policy must insure all permissive users, in accordance with the omnibus clause
requirements of SDCL 32-25-70. In addition to this, however, an automobile policy must extend
coverage to non-owned automobiles operated by the insured by virtue of SDCL 32-35-71 Wth]’l
follows:

32-35-71. Conditions of operator’s policy — Nonowned vehicles — Limits of liability.
An operator’s policy of liability insurance referred to in § 32-35-68 shall insure the person
named as insured therein against loss from the liability imposed upon him by law for
damages arising out of the use by him of any motor vehicle not owned by him, within the
territorial limits described in § 32-35-70 and subject to the limits of llablhty set forth in §
32-35-70 with respect to an owner’s policy of liability insurance. :

So, the question becomes as between the auto owner’s policy and the driver’s policy “whlch
policy is primary?” Or, which policy pays first?

This question was posed to Randy Moses, a VERY smart/knowledgeable insurance person at the
South Dakota Division of Insurance and he was gracious enough to give an answet by way of an
e-mail message dated September 2, 1997 (thanks, Randy!):

“Under the question dealing with a claim while operating a nonowned auto with
permission, there is no statutory provision which sets forth which policy is excess. However,
standard policy language which has been in place for a long time makes the owner’s policy
primary and the driver’s policy excess. The phrase under the other insurance clause in the 1988
ISO form for example states that ‘However, any insurance we provide for a vehicle you do not
own shall be excess over any other collectible insurance.””

3k s ok ke o sfe she s ok ok ok e o st sk kol o sl ok e sl ok ol sl ok ot e ok e ol ol e sk e e ol ol ol ok s ol ol oo s sl ode ode ok e ol sl ok sl e sk ok s ek ke sl sk ek e sk ok ok

This rule is different if the owner of the vehicle is “anyone engaged in the business of
selling, repairing, servicing, storing or parking motor vehicles.”” In such case, SDCL 58-23-4(2)
places primary coverage on the driver’s policy and makes the owner’s policy excess. This statute
provides extra protection to insurers which provide insurance to those engaged in the business of
selling, repairing, servicing, storing or parking automobiles.

The case of National Farmers Union v. Universal, 534 N.W.2d 63 (§.D.:1995), deals with
a situation in which the tottfeasor was driving a car owned by an automobile dealership at the time
of the accident.. The dispute was between the insurer of the tortfeasor’s father and the car dealer’s
insurer. In this case, the auto dealet’s insurer was held to be primarily and solely responsible
because of a Driver Restriction Endorsement which excluded the son from coverage. No
coverage at all existed for the son by virtue of the driver restriction endorsement which is
permitted under SDCL 58-11.9.3. Had there been coverage for the son, then that coverage would
have been primary by virtue of SDCL 58-23-4(2). -

2 This language is taken from the introductory sentence of SDCL 58-23-4.
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Auto-Owners Ins. Co. v. Enterprise Rent-A-Car Co.

South Dakota Supreme Court
2003 SD 52, 663 N.W.2d 237

GILBERTSON, Chief Justice

[§1.] Auto-Owners Insurance Company (Auto-Owners) is the insurer of the operator of a rental
car that was involved in a collision. Auto-Owners brought a declaratory judgment action to
determine whether it or Enterprise Rent-A-Car (Enterprise) had the duty to provide primary
coverage on a vehicle that was operated by one of Enterprise’s customers. The circuit court
determined Enterprise had the primary obligation to defend and indemnify. Enterprise appeals
and we affirm. ,

FACTS AND PROCEDURE

[92.] Enterprise is an automobile rental company, which is licensed and authorized to conduct
business in the state of South Dakota. It is registered as a foreign corporation in this state. -
Enterprise is self-insured and has filed a Certificate of Self-Insurance in the state of South Dakota.

[93.] William Leopard (Leopard), a resident of South Dakota, rented an automobile from

Enterprise on August 17, 2000 in Omaha, Nebraska. Leopard signed a rental agreement that

contained the following clause:
Owner does not provide, extend, or afford any insurance coverage to renter, passenger or
authorized operator through this agreement. Owner’s financial responsibility is expressly
limited to those applicable provisions of the motor vehicle financial responsibility laws of
the state in which the vehicle is operated. Renter assumes full responsibility for any
damage to, destruction, or loss of property transported by or in the rented vehicle. If there
is other valid and collectible automobile liability protection or insurance on any basis
available to renter or any other person, and if such protection or insurance satisfies the
financial responsibility laws, then no liability protection is afforded by owner. However, if
renter is in compliance with the terms and conditions of this agreement and if owner is

- determined by law to provide liability protection to any renter or authorized driver, such

Jiability protection shall be limited to the minimum financial responsibility limits of the
state in which the vehicle is operated.

[14.] The rental agreement also contained a “Renters Indemnity Provision.” This provision

stated:
Upon demand from owner, renter agrees to defend, indemnify and hold owner harmless
from all losses, liabilities, damages, injuries, claims, demands, costs and expenses incurred
by owner in any manner from this rental transaction or from the use, operation of the rental
car by any party, including claims of, or liabilities to, third parties, and agrees to present
such a claim to their insurance carrier for all such expenses. If renter has no insurance to
cover such events or losses, renter agrees to pay owner for such losses.
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[§5.] Ten days later, while Leopard was driving the rental car in Sioux Falls, South Dakota, he
was involved in a car accident. A civil action for personal injuries was brought against Leopard
by the occupants of the other car.

[96.] Leopard has automobile insurance with Auto-Owners. In the policy that Auto-Owners
issued to Leopard, was a clause that provided that liability coverage extended to damages assumed
in a “private passenger automobile lease or rental agreement.” Auto-Owners ultimately provided
the defense to the civil action after Enterprise denied coverage. Thereafter, a declaratory action
was brought by Auto-Owners against Enterprise to determine whether a Certificate of Self-
Insurance on a motor vehicle owned by Enterprise requires Enterprise to provide defense and
indemnification to Leopard. Both parties filed motions for summary judgment. The circuit court
granted Auto-Owners’ motion, finding that despite the language of the rental agreement,
Enterprise was responsible for the minimum limits of $25,000/$50,000 as a self-insurer.
Therefore, Enterprise owed the primary duty to defend and indemnify Leopard. Enterprise
appeals raising the following issue:

Whether Enterprise’s rental agreement, which states it does not have the primary
duty to defend and indemnity, violates South Dakota’s insurance statutes.

STANDARD OF REVIEW
[97.] The trial court’s legal conclusions regarding insurance contract 1nterpretat10n and statutory
construction are reviewed under the de novo standard. Auto-Owners Ins. Co. v. Hansen Housing,
Inc., 2000 SD 13, 410, 604 NW2d 504, 509 (citing National Farmers Union Property and Cas. Co.
v. Universal Underwriters Ins. Co., 534 NW2d 63, 64 (SD 1995)). When an insurance company
relies on a contract exclusion to foreclose coverage, “‘the insurcr has the burden of proving that
the exclusion applies.”” Auto-Owners, 2000 SD 13, 410, 604 NW2d at 509 (citation omitted).

ANALYSIS AND DECISION
[18.] Enterprise first argues that since the rental agreement was executed in Nebraska, that
state’s law should apply. However, the rental contract, which was prepared by Enterprise,
explicitly states:
Owner’s financial responsibility is expressly limited to those applicable provisions of the
motor vehicle financial resp0n31b111ty laws of the state in which the vehicle is operated.
{Emphasis added.)
It is undisputed that the auto accident occurred in South Dakota. Therefore, under the plain words
of the rental agreement, South Dakota’s law applies.
[99.] The next step in our analysis is looking to the applicable state statutes. SDCL 32-35-70
was enacted in 1986 and requires all motor vehicle owners to maintain proof of financial
responsibility. This statute provides:
An owner’s policy of liability insurance referred to in § 32-35-68 shall insure the person
named therein and any other person as insured, using any insured vehicle or vehicles with
the express or implied pemnssmn of the named insured, against loss from the liability
imposed by law for damages arising out of the ownership, maintenance, or use of the
vehicle or vehicles within the United States of America or the Dominion of Canada,
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subject to limits exclusive of interests and costs, with respect to each insured vehicle, as
follows: twenty-five thousand dollars because of bodily injury to or death of one person in
any one accident and, subject to the limit for one person, fifty thousand dollars because of
bodily injury to or death of two or more persons in any one accident, and twenty-five
thousand dollars because of injury to or destruction of property of others in any one
accident. If the policy complies with the filing and form requirements of Title 58 and has
been approved by the Division of Insurance, the driver and owner have complied with this
chapter. The policy may exclude liability coverage if the policyholder certifies in writing
that the vehicle will not be operated during the policy period. The policy may exclude or
limit coverage pursuant to § 58-11-9.3, or for a relative residing in the named insured’s
household. Policies issued after January 1, 1987, and owners who have purchased such
policies are in compliance with this chapter. Date of compliance does not affect any.
pending litigation.
This statute clearly requires that an automobile owner provide coverage for those who use the
vehicle with either express or implied permission. It is undisputed that Leopard entered into a
rental agreement for the use of one of Enterprise’s vehicles in exchange for a fee.
[410.] Moreover, Enterprise as a self-insured company, pursuant to SDCL 32-35-90, filed'a
self-insurance cettificate with the State of South Dakota. We stated in National Farmers Union
Property and Casualty Co. v. Bang, 516 NW2d 313, 317 (SD 1994);
The sole purpose of self-insurance is to relieve self-insurers of the burden of expending
their assets on insurance premiums; self-insurance is not a means by which seif-insurers
may avoid the claims of those individuals for whose protection the insurance laws have
been enacted.
(quoting Modesta v. Southeastern pa. Transp. Auth., 503 Pa 437, 441-42, 469 A2d 1019, 1022
(1983)). Furthermore, under SDCL 32-35-113, South Dakota’s financial responsibility statute, if a
company receives a certificate of self-insurance, it “will pay the same amounts that an insurer
would have been obligated to pay under an owner’s motor vehicle liability policy if it had issued
such a policy to said seif-insurer.”
[911.] Auto-Owners assert that the use of the words “owner’s policy” in the above statute
“clearly contemplates the requirements of an owner’s policy” as defined in SDCL 32-35-70.
Under that statute, Enterprise would be primarily responsible for coverage for a permissive user of
one of its automobiles. We agree with Auto-Owners’ argument. As we stated in Bang, because
those who self-insure are obligated to pay the same amount it would be obligated to pay under a
motor vehicle liability policy, “self-insurers in South Dakota must provide ... coverage for motor
vehicle liability.” 516 NW2d at 317.
[§12.] Enterprise next argues that the language of its rental agreement is valid and not contrary
to South Dakota’s public policy. In Cimatron Insurance Co. v. Croyle, we held that a “household
exclusion” clause in an automobile insurance policy, which conflicted with SDCL 32-35-70, was
void to the extent of the mandated minimum coverage. 479 NW2d 881, 885 (SD 1992). After we
issued that decision, the legislature immediately amended SDCL 32-35-70 to allow insurance
companies to issue liability policies with “household exclusions.” See, e.g., DeSmet Ins. Co. of
South Dakota v. Gibson, 1996 SD 102, 6, 552 NW2d 98, 99.
[913.] The above statutes support a strong public policy consideration. We have previously
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stated: ' i
We note that placing primary coverage on the owner’s insurer is nothing new. In fact, the

general rule is that primary liability is placed with the insurer of the owner of the vehicle E
involved in an accident, rather than on the insurer of the operator. [The Insurer| cannot
claim an overriding public policy to the contrary. ;
Union Ins. Co. v. Farmland Ins. Co., 389 NW2d 820, 822 (SD 1986) (internal citations omitted). :
In Hertz Corp. v. State Farm Mutual Insurance Co., 573 NW2d 686, 691 (Minn 1998), the £

Minnesota Supreme Court held that Hertz, the rental car company’s insurance was primary to the
operator’s insurance. That court stated, “Hertz’s self-insurance must provide liability coverage for
damages caused by the use of vehicles it owns and offers for rent.” Id. Likewise, we hold that
Enterprise is responsible for insuring its rental vehicles.
[f14.] If we were to hold that Enterprise could validly contract itself out of providing insurance
for the vehicles that it rents, this would in effect mean that the rules that apply to other owners of
automobiles regarding liability would not apply to Enterprise. Enterprise enjoys self-insured
status in South Dakota and as such, does not have to pay premiums for insurance, like other auto-
owners. South Dakota has made clear that those who choose to self-insure are held to the same
duties as those who do not. ' '
[415.] For the foregoing reasons, we hold that Enterprise must provide primary liability
“coverage for its vehicles that it owns and leases to customers. In accord with SDCL 32-35-70,
Enterprise is responsible for coverage up to the mandatory minimum amounts. Affirmed.

[116.] SABERS, KONENKAMP, ZINTER, and MEIERHENRY, Justices, concur.

State Farm v. Bottger,
2011 S.D. 2, 793 N.W.2d 389

FACTS (quoting 92 and 3 of opinion) :

[92.] Most of the facts are not in dispute ... The events leading up to Kosinski’s injury started in
a corn field in Union County, South Dakota, where Ludwig, Kosinski, and Darci Irwin attended a
high school drinking party. Ludwig drove her car to the party but needed a sober driver to drive
the car back to her residence in Elk Point, South Dakota. The three young women asked Bottger if
he was sober and capable of driving them to Elk Point in Ludwig’s car. Bottger assured them he
was sober enough to drive. Relying on his claim of sobriety, Ludwig allowed Bottger to drive her :
car. The young women soon realized that Bottger was intoxicated and that his fast and erratic i
driving on the gravel road was placing them in danger. Ludwig directed Bottger to “pull the car f
over and stop.” Kosinski and Trwin also “yell[ed] at [him] from the back seat to slow down or pull

over.” Bottger disregarded their requests. He continued speeding, missed a turn at a

T-intersection, and crashed into a steep ditch. '

[13.] No one was injured from the crash, but the car was wedged and stuck. All the passengers,
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except Bottger, got out of the car. Ludwig angrily demanded Bottger get of the car. Kosinski, who
was standing in front of the vehicle, also told Bottger to get out of the vehicle. Even so, Bottger
remained behind the wheel in an attempt to dislodge the vehicle by rocking it back and forth.
Ludwig and Irwin climbed out of the ditch onto the road where Ludwig used her cell phone to
contact someone to help remove the car from the ditch. A few minutes later, Bottger got the car to
move forward, but in doing so, pinned Kosinski under the car.

SUMMARY of HOLDING:

Owner's insurance policy is “at play” under the omnibus clause coverage mandated by SDCL
32-35-70. Tortfeasor’s insurance policy is “at play” under the provision which extends coverage
to “driving other vehicles.” The trial court determined facts and found that the owner’s omnibus
clause coverage did not apply because consent had been revoked. The trial court also found that
the failure of permission rendered the tortfeasor’s policy inapplicable. The SD Supreme Court
affirmed as to the determination of omnibus clause coverage, holding that the owner’s policy did
not provide coverage because consent had been revoked. But, the SD Supreme Court reversed
and remanded as to the issue of coverage under the tortfeasor’s policy, relying upon policy
language excluded coverage only if tortfeasor “did not have a reasonable belief” that he had
permission. The case is remanded for a factual determination as to whether ot not the tortfeasor
“had a reasonable belief that he was entitled to drive the car at the time the accident occurred.”
This is a unanimous decision authored by Justice Meierhenry.

NOTE: This opinion addresses the public policy arguments associated with SDCL 32-35-70 in
connection with the omnibus clause, but there is no mention of the public policy found in
connection with SDCI. 32-35-71 which mandates coverage for non-owned automobiles.
Apparently, the matter of SDCL 32-35-71 and the public policy considerations associated
therewith were not raised. It is conceivable that the exclusion relied upon by the tortfeasor’s
insurer is violative of SDCL 32-35-71.
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Clark v. Regent Insurance Company

South Dakota Supreme Court
270 N.W.2d 26 (S.D. 1978)

ZASTROW, Justice {on reassignment).

This is an appeal from the circuit court granting a declaratory judgment to the defendants.
Originally, the plaintiff served upon the defendants a summons and complaint and brought this
action against the defendant insurers under the uninsured motorist provisions of certain
automobile insurance policies of the defendants. Upon the plaintiff’s application, the trial court
entered its order for service by publication on John Doe, defendant, the unidentified driver of an
unidentified motor vehicle. The insurance companies served and duly filed answets to the
complaint. The parties entered into and filed a stipulation of facts, including the default of the

- unidentified driver, praying that the trial court issue a declaratory judgment, pursuant to SDCL 21-

24, declaring the rights and status of the parties under the insurance contracts at issue. The trial
court issued a declatatory judgment in favor of the defendants, from which the plaintiff appeals.
We reverse.

According to the stipulation of facts, on June 27, 1975, the plaintiff, Joni M. Clark, was a
passenger in a vehicle owned and operated by Connie Peterson. The Peterson vehicle was
traveling in a westerly direction on U.S. Highway 14-A in Lawrence County, South Dakota,
between the cities of Sturgis and Deadwood. The Peterson vehicle was traveling in the right lane
of traffic and was forced to swerve to the right in order to avoid a head-on collision with an
unidentified motor vehicle driven by an unidentified driver, traveling in the opposite direction.

‘The incident occurred in close proximity to a curve in the highway, and Peterson’s evasive
action caused her vehicle to leave the highway and roll. The plaintiff was seriously injured; the
proximate cause of her injuries being the negligence of the unidentified driver in failing to keep
his vehicle in the proper lane of travel on the highway, according to the stipulation.

The plaintiff was a named insured under the Regent Insurance Company (Regent) policy
issued to John Clark, and was likewise covered by the Milbank Mutual Insurance Company
(Milbank) policy issued to Connie Peterson. As required by SDCL 58-11-9,' each policy provided
uninsured motorist coverage which is applicable to “hit-and-run motor vehicles.” However, each
policy contains a definition of a hit-and-run vehicle which is not contained in the statute.

' SDCL 58-11-9 provides: “No policy insuring against loss resulting from liability imposed by law for
bodily injury or death suffered by any person arising out of the ownership, maintenance or use of a motor vehicle
shall be delivered or issued for delivery in this state with respect to any motor vehicle registered or principally
garaged in this state unless coverage is provided therein or supplemental thereto in limits for bodily injury or death
set forth in § 32-35-70, or if requested by the insured in limits not exceeding the coverage provided by such policy
for bodily injury and death, for the protection of persons insured thereunder who are legally entitled to recover
damages from owners or operators of uninsured motor vehicles and hit-and-tun motor vehlcles because of bodlly
injury, sickness or disease, including death, resulting therefrom.”
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The Regent policy provides the definition:

‘[H]it-and-run automobile’ means an automobile which causes bodlly injury to an insured -

atising out of physical contact of such automobile with the insured or with an automobile
which the insured is occupying at the time of the accident, * * * . :

The Milbank policy provides a similar definition:

‘[H]it-and-run vehicle® means a highway vehicle which causes bodily injury to an insured
arising out of physical contact of such vehicle with the insured or with an automobile
which the insured is occupying at the time of the accident, * * * .

All fifty states require insurance carriers to provide uninsured motorist coverage with
every automobile liability insurance policy either as an option or a mandatory provision.
However, there are three different types of uninsured motorist statutes. The first and most
prevalent variety requires coverage for only “uninsured motorists,” but does not define the term.
The second type includes coverage for “hit-and-run vehicles” in the uninsured motorist statutes,
but does not define the term, e.g., SDCL 58-11-9. Finally, there are those states which statutorily
define a “hit-and-run vehicle” to require a physical contact between the insured vehicle and the
unidentified vehicle.?

The rationale for the physical contact requirement in automobile insurance policies is to
prevent fraudulent claims, ostensibly by providing objective evidence that a vanishing motorist
had in fact been involved in the accident. This theory has been upheld in twenty states as a
reasonable requirement and a proper contract provision under the uninsured motorist statues.” See

? See Collins, ‘The Uninsured Motorist Statute and the Phantom Vehicle,” Insurance Counsel Journal, July
1976, p. 358; Comment, Creighton Law Review, Vol. 11, p. 222,

3 Arizona: Gardner v. Aetna Cas. & Sur, Co. (1977) 114 Ariz. 123, 559 P.2d 679;
Arkansas; Ward v. Consolidated Underwriters (1976) Ark., 535 S.W.2d 830,
Connecticut: Rosnick v, Aetna Cas. & Sur. Co. (1977) 172 Conn. 416, 374 A.2d 1076,
Georgia: State Farm Mutual Automobile Ins. Co. V. Carlson (1973) 130 Ga.App. 27, 202
© o SE.2d213;

[llinois: Prosk v. Allstate Ins. Co. (1967) 82 11l.App.2d 457, 226 N.E.2d 498;
Indiana: Ely v. State Farm Mutual Automobile Insurance Co. (1971) 148 Ind.App. 586, 268

N.E.2d 316;

Kentucky: Jett v. John Doe (Ky.1977) 551 S.W.2d 221;

Louisiana: Collins v. New Orleans Pub. Ser. Inc. (La.App.1970} 234 So.2d 270;

Michigan: Citizens Mutual Insurance Company v. Jenks (1971) 37 Mich. App. 378, 194
N.w.2d 728;

Minnesota: Lener v. St. Paul Fire & Marme Ins. Co. (1978) Minn., 263 N.W.2d 389
(applying Wisconsin law);

Mississippi: Aetna Casualty & Surety Company v. Head (Miss 1970) 240 So.2d 280;

Missouri: Ward v. Allstate Ins. Co. (Mo.1974) 514 S.W .2d 576;

Nebraska: Grace v. State Farm Mutual Automobile Ins. Co. (1976) 197 Neb. 118, 24b
N.W.2d §74;

New York: Smith v. Great American Insurance Company (1971) 29 N.Y.2d 116, 324 N.Y.S.
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7 Am.Jur.2d, Automobile Insurance § 136.5 (Supp.); Anno. 25 A.L.R.3d 1299.

However, twelve jurisdictions have rejected the physical contact requirement contained in
the standard form policy definition of a “hit-and-run vehicle.”™ These decisions are based upon
the premise that physical contact is not a statutory requirement and such provisions are a violation
of the public policy and general purpose of the uninsured motorist statutes. We find these recent
decisions a more persuasive and logical approach to the “phantom vehicle” problem.

The purpose of the uninsured motorist statutes is to provide the same insurance protection
to the insured party who is injured by an uninsured or unknown motorist that would have been
available to him had he been injured as a result of the negligence of a motorist covered by the
minimum amount of liability insurance.” To accomplish that purpose, the provisions of the

15,272 N.E.2d 528;

No. Carolina:  Hendricks v. United States Fidelity & Guaranty Co. (1969) SN.C.App. 181, 167
S.E.2d 876;

Ohio: Buckeye Union Ins. Co. v. Cooperman (1972) 33 Ohio App.2d 152, 62 O. O 2d
248, 293 N.E.2d 293;

So. Carolina: Spaulding v. State Farm Mutual Insurance Co. (1974) 262 §.C.95,202 S.E.2d

653,

Tennessee: Smith v. Allstate Insurance Company (1970) 224 Tenn. 423, 456 §.W .2d 654;

Texas: Phelps v. Twin City Fire Insurance Company (Tex.Civ.App. 1972) 476 S.W .2d
419,

Wisconsin: Amidzich v. Charter Oak Fire Insurance Co. (1969) 44 Wis.2d 45, 170 N.W.2d
813, :

4 Alabama: State Farm Fire & Casualty Company v. Lambert (1973) 291 Ala.645, 285 So.2d

917,

Colorado: Farmers Insurance Exchange v. McDermott (1974) 34 Colo.App. 305, 527 P.2d
918;

Delaware: Abramowicz v. State Farm Mut. Auto. Ins. Co. (Del.Super.1977) 369 A.2d 691;

O’Hanlon v. Hartford Ace. & Indem. Co. (D.C.Del.1977) 439 F.Supp. 377,
Florida: Brown v. Progressive Mutual Insurance Company (Fla..1971) 249 So.2d 429,
Hawaii: DeMello v. First Insurance Company of Haw. Ltd. (1974) 55 Haw.519, 523 P.2d 304,
New
Hampshire: Soule v. Stuyvesant Insurance Company (N.H.1976) 364 A.2d 883;
New Jersey: Conklin v. Heymann (1973) 124 N.J.Super.227, 305 A.2d 820; Commercial
Union Assur. Companies v, Kaplan (1977) 152 N.LSuper.273, 377 A.2d 957;
New Mexico:  Montoya v. Dairyland Insurance Company (D.C.N.M.1975) 394 F.Supp. 1337;

Oklahoma: Biggs v. State Farm Mut. Auto. Ins. Co. (1977) Okl,, 569 P.2d 430;

Pennsylvania: ~ Webb v. United Services Auto. Assn. (1974) 227 Pa.Super.508, 323 A.2d 737,

Virginia: Doe v. Brown (1962) 203 Va.508, 125 S.E.2d 159;

Washington: Hartford Accident and Indemnity Co. v. Novak (1974) 83 Wash.2d 576, 520
P.2d 1368.

5 Higgins v. Nationwide Mutual Insurance Co., 50 Ala.App. 691, 282 So0.2d 295, affirmed 291 Ala. 462,
282 S0.2d 301; Brown v. Progressive Mut. Ins. Co., Fla., supra; Barnes v. Powell (1971) 49 111.2d 449, 275 N.E.2d
377, Indiana Insurance Company v. Noble (1970) 148 Ind.App. 297, 265 N.E.2d 419; Sullivan v. Doe (1972) 159
Mont. 50, 495 P.2d 193,
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1

uninsured motorist statutes are construed liberally in favor of coverage.®

The respondents argue that the physical contact requirement is necessary to prevent
fraudulent claims. The decisions of the other courts have adequately dealt with fallacy of such
reasoning. In Webb v. United Services Automobile' Ass’n, 1974, 227 Pa.Super. 508, 520 323 A2d
737, 743, the court explained:

While it would certainly eliminate the possibility of fraud to hold the physical contact
clause valid, it would also eliminate any hope of recovery in cases clearly involving another
negligent motorist who has avoided liability by getting away. This latter situation is surely within
the contemplation of the Uninsured Motorist Coverage Act, and the p0551b111ty of fraud can be
mitigated by the burden of proof placed on the claimant.

k& ok .

The contention that the physical contact requirement prevents fraudulent claims appears to
be of dubious merit. We have not found any signs of a flood of “phantom vehicle” claims in the
states rejecting the requirement, nor have the legislatures of those states found it necessary to
enact a physical contact requirement to their uninsured motorist statutes. We perceive no sound
reason to deprive an injured insured of recompense for a valid claim to prevent the “flood of

_fraudulent claims” which has not materialized in other states.

The defendant’s contention that the term “hit™ presumes a physical contact is adequately
explained by Justice Griffith of the New Hampshire Supreme Court in Soule v. Stuyvesant
Insurance Company (1976 N.H.) 364 A.2d 883, 884-885:

The defendant urges us to adopt an interpretation of the statute that ascribes to the
phrase ‘hit-and-run’ an intention to limit required statutory coverage to accidents involving
physical contact with ‘hit-and-run’ automobiles. The defendant points out that the word
‘hit’ is synonymous with physical contact and therefore a ‘hit-and-run’ vehicle must refer
to a vehicle that has had physical contact with the insured. Ferega v. State Farm Mut.
Auto. Ins., 58 111.2d 109, 317 N.E.2d 550 (1974); Prosk v. Allstate Ins. Co., 82 Ill.App.2d
457,226 N.E.2d 498 (1967) and Hendricks v. Guaranty Co., 5 N.C.App. 181, 167 S.E.2d
876 (1969), which are cited by the defendant, accepted this approach and held that the
policy provisions did not conflict with compulsory statutory coverage. We cannot adopt
this interpretation, and note at the outset that, if it were correct, the definition defendant
inserted in its policy would be superfluous.

The fallacy in interpreting the phrase from the literal meaning of the word ‘hit’ lies

8 palisho v. Hawaiian Insurance & Guaranty Co., Ltd. (Haw.1976) 547 P.2d 1350; Forrester v. State Farm
Mutual Automobile Ins. Co., 213 Kan, 442, 517 P.2d 173; Brake v. MFA Mutual Insurance Company -
(Mo.App.1975) 525 S.W. 2d 109; Emery v. State Farm Mut. Auto. Ins. Co. (1976) 195 Neb. 619, 239 N.W.2d 798

! Although “hit” (as used in “hit and run vehicle™) has been given a strict interpretation by some courts,
“run* has not, e.g., where the injured party fails to secure the other motorist’s identity, Riemenschneider v. Motor
Veh, Acc. Indem. Corp,, 47 Misc.2d 549, 262 N.Y.8.2d 950; McKay v. M. V.A.1.C., 56 Misc.2d 777,290 N.Y.S.2d
234, The “hit and run vehicle” was satisfied where the driver gave a fictitious or incorrect identification name,
Powell v. Hendon, La.App., 308 S0.2d 851; and where hospital and police personnel failed to obtain the identity of
the driver, Jones v. Unsatisfied Claims and Judgment Fund Board, 261 Md.62, 273 A.2d 418.
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in the fact that it ignores the commonly accepted meaning of the entire phrase. ‘Ina
majority of jurisdictions, statutes have been enacted imposing a duty upon an individual
operating or in control of a motor vehicle involved in an accident causing personal injury
or property damage, to stop, give certain information, and to render aid to those who have
been injured. [These are] [flamiliarly known as ‘hit-and-run statutes . . .. Annot. 23
A.L.R.3d 497, 500 (1969); 61A C.J.S. Motor Vehicles § 674(1) (1970); 7TAm.Jr.2d
Automobiles and Highway Traffic § 246 (1963). ‘The use of the term “hit-and-run” . . . is
synonymous with a car involved in an accident causing damages where the driver flees
from the scene.” Hartford Accident v. Novak, 83 Wash.2d 576, 585, 520 P.2d 1368, 1374
(1974).

We also note that the policy provision requires that the physical contact must be with the
person of the insured or with the vehicle the insured is occupying. However, courts in states
upholding the “physical contact” requirement have found coverage where there was none with the
insured or the automobile occupied by him, but with a third car, the so-called “indirect physical
contact.”® In Barfield v. Insurance Company of North America (1968) 59 Tenn.App. 631, 443
S.W.2d 482, the court held that a “physical contact” requirement was satisfied when the rear
wheels of an unidentified vehicle propelled a rock through a claimant’s windshield causing a
severe injury.’

The term “hit-and-run” is a baseball colloquialism'® which was used to describe violations
of the motor vehicle code requirement that a driver involved in an accident must stop, render aid
and leave his identification as required by SDCL 32-34-3 to 32-34-9. Although the term “hit-and-
run” is not used in the body of those statutes, the compilers have consistently used it in the
captions, and this court has referred to them as “hit-and-run” statutes (see Stafe v. Minkel, S.D.,
230 N.W.2d 233 (1973)) even though there is no statutory requirement of a physical contact, only
that the automobile be “involved in an accident.”!' It appears that it was the legislature’s intention

¢ See, e.g., State Farm Mutual Automobile Ins. Co. v. Carison, 130 Ga.App.27, 202 S.E.2d 213; Louthian
v, State Farm Mutual Insurance Company (4" Cir, 1973) 493 F.2d 240; Springer v. Government Employees Ins.
Co., Inc. (La.App.1975) 311 So.2d 36; Ray v. DeMaggio (L.a.App.1975) 313 So.2d 251; Latham v. Mountain States
Mutual Casualiy (Tex.Civ.App.1972) 482 S.W .2d 655; State Farm Mutual Automobile Insurance Co. V. Spinola
(1967) 5% Cir., 374 F.2d 873; Lord v. Auto-Owners Insurance Company (1970) 22 Mich.App. 669, 177 N.W.2d
653, ' '

? Although subsequently reversed, ice and snow falling from an unidentified truck which struck the
insured’s windshield causing serious cuts, was held to satisfy the physical contact requirement under New York's
statutory language. Smith v. Great American Insurance Company, 62 Misc.2d 1015, 310 N.Y.S.2d 762, rev. 29
N.Y.2d 116, 324 N.Y.5.2d 15, 272 N.E.2d 528. '

¥ See Webster’s New International Dictionary (2% ed. 1934) p. 1183. The Ohio courts have re‘:ferred to the
unidentified motorist as “hit-and-skip” drivers. See State v. Kirchner (1968).15 Ohio Misc. 154, 236 N.E.2d 236.

' Similar “hit-and-run” statutes have been construed not to require physical contact, People v. Bammes
(1968) 265 Cal.App.2d 626, 71 Cal.Rptr. 415; State v. Petersen (1974) 17 Or.App. 478, 522 P.2d 912; Baker v.
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in using the term “hit-and-run” in SDCL 58-11-9 to refer to any motorists involved in an accident
who failed to comply with SDCL. 32-34-3 through 32-34-9, without a requirement of physical
contact,

The judgment is reversed.

WOLLMAN and MORGAN, JJ., concur.
DUNN, C. I., and TICE, Sr., Retired Circuit Judge, dissent.

B i SRS

TICE, St., Retired Circuit Judge, sitting for PORTER, I., disqualified.
DUNN, Chief Justice (dissenting).

The insurance company clarified what may or may not have been an ambiguity in the
statute as to the meaning of “hit and run” by requiring physical contact in its.contract before
accepting liability. There is nothing in the statute forbidding the company to so limit its coverage.

[ join in the dissent of Judge TICE.
TICE, Circuit Judge (dissenting).
[ respectfully dissent from the majority opinion.

Appellant has urged and the majority of this court has accepted that the term “hit-and-run”
has some other meaning, such as “cause-and-run”, and does NOT require physical contact. 1am
forced, therefore, to dissent from this decision.

ok ok

A requirement in an automobile insurance policy that there be physical contact of a hit-
and-run vehicle with the insured vehicle as a condition precedent to the assertion of a claim under
the hit-and-run clause of the uninsured motorist provision is valid and reasonable. Itis nota
limitation or restriction on the insurance coverage required by SDCL 58-11-9 nor is it in conflict i
with the beneficial public policy of that statute. The term “hit-and-run” means exactly what it F
says and cannot be translated into “cause-and-run” where clear statutory and contract terms are
involved and require physical contact.

I would affirm the trial cou_rt.

I am authorized to state that Chief Justice DUNNjoins in this dissent.

Fletcher (1948) 191 Misc. 40, 79 N.Y.8.2d 580,
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Recent (2001) SD Supreme Court Decisions on UM and UIM Coverage

Is UM (“‘uninsured motorist™) coverage available for a victim who is shot and killed in a drive-by
shooting? There is authority from a 1987 Minnesota Supreme Coutt decision (involving an
injury, not death) which indicates there is coverage. The SD Supreme Court decided otherwise,
however, in Farm & City Insurance v. Estate of Davis, 2001 SD 71 629 N.W.2d 586, a case
where the TIs girlfriend was tragically killed from a shotgun blast intended for another person.
The TF used his vehicle to speed up and come alongside the vehicle in which the victim was
tiding. The SD Supreme Court’s unanimous opinion was authored by Chief Justice Miller and is
premised on the lack of a “casual connection” between the operation of the vehicle and the death.
Additionally, the Court found that the usage of the vehicle in this fact setting was not “normal”
usage intended for transportation, but rather it was utilized to stalk and assault another,

In Westfield Insurance Co. v. Rowe, 2001 SD 87, 631 N.W.2d 175, two insureds (presumably
husband and wife) were killed by a TF driving a tractor trailer. The insureds were in their motor
home, traveling in Arizona at the time of the accident. The TF’s insurer paid the policy limit of
$750,000 to the estates of the insureds, being apportioned $375,000 to each estate. The insureds
had a UIM policy limit of $500,000 for “any one auto accident.” The policy did not make a “per
person” distinction. The estates sought $125,000 each from UIM insurer, arguing that each
insured had $500,000 UIM coverage and that $375,000 should be subtracted off of each, leaving
coverage of $125,000 for each. The SD Supreme Court held for the UIM insurer. The Court
noted that SDCL 58-11-9.5 did not preclude the claims because the statute refers to “party” not
“parties.” Nonetheless, the policy language itself effectively protected the insurer because it
limited the total UIM coverage to $500,000 per accident “‘regardless of the number of insureds
for] claims made ..."” (paragraph 10 of opinion.)

Unfortunately for the estates in the Westfield case described in the preceding paragraph, not only
was there a denial of UIM coverage, but the same insurer was permitted to collect reimbursement
of $144,660.69 for its previous payment on property damage to the motor home. With very little
discussion in the opinion, the SD Supreme Court rejected the argument by the estates that
subrogation (reimbursement in this case) should not be permitted until the insureds have first been
made whole.
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Cimarron Insurance Company v. Croyle

South Dakota Supreme Court -
479 N.W.2d 881 (S.D. 1992)
(Opinion handed down January 8, 1992)

MILLER, Chief Justice (on reassignmeﬁt).

This is an appeal dealing with the validity of a “household exclusion™ in an automobile
insurance policy. The trial court held that the exclusion is invalid and unenforceable for claims up
to the limits mandatorily required by the state’s financial responsibility law, but valid and
enforceable for claims in excess thereof, itrespective of the policy limits. We affirm.

FACTS

On or about November 9, 1988, Allen Paul Croyle, Jr. (Croyle) was driving his father’s
1973 Oldsmobile in Rapid City, South Dakota, when he collided with a vehicle driven by Jeanette
St. Peter. Croyle was accompanied in the vehicle by his sister Nonanna. As a result of the
collision, St. Peter died' and Nonanna suffered personal injuries.

At the time of the accident, the automobile was insured by Cimarron Insurance Company
(Cimarron) under a policy purchased by Croyle’s father (insured). The insurance policy provided
liability coverage in the amount of $300,000. Additionally, the policy provided both uninsured
and underinsured coverage, each in the amount of $300,000. The policy also contained a
household liability coverage exclusion, which stated: “We do not provide liability coverage for
any person for bodily injury to you or any family member.” The policy defined a family member
as a person related by blood, marriage, or adoption, who is a resident of the insured’s household.
Likewise, the underinsured portion of the policy stated an “underinsured motor vehicle” does not
include any vehicle “owned by or furnished or available for the regular use of you or any family

member.”

Nonanna filed a claim against Cimarron based upon her brother’s negligence. Cimarron
advised Croyle that insurance coverage would not be provided under insured’s policy; however,
Cimarron agreed to defend Croyle, reserving any rights it had to deny coverage based upon the
policy’s exclusions.

Subsequently, Cimarron filed a declaratory judgment action against Nonanna, Croyle, and
insured. After the amended complaint was answered, cross motions for summary judgment were
filed. Nonanna alleged the household exclusion contained in the liability portion of the policy
was rendered void when the South Dakota Legislature adopted a mandatory financial

: Croyle was subsequently convicted of vehicular homicide.
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responsibility law for all vehicles. See SDCL 32-35-113 and SDCL 32-35-70. Cimarron argued
the household exclusion was not void or, in the alternative, it was void only to the extent of the
mandatory limits required by the financial responsibility law ($25,000).

The trial court held that the household exclusion contained in the liability portion of the
policy was void and unenforceable up to the $25,000 coverage required by statute. However, the
trial court held that the household exclusion was valid and enforceable for the amount of coverage
exceeding the $25,000 statutory minimum. In other words, the trial court held Cimarron liable for
Nonanna’s injuries up to $25,000. .

$ ok %k

Prior to 1986, South Dakota’s Financial Responsibility Law required proof of financial
responsibility only after a motorist was involved in an accident or convicted of certain motor
vehicle offenses. See SDCL 32-35-43; Novak v. State Farm Mut. Auto. Ins. Co., 293 N.W.2d 452
(S8.D.1980). However, in 1986, the South Dakota Legislature mandated that all owners and
operators of motor vehicles maintain proof of financial responsibility for future events. Pursuant
to SDCL 32-35-113:

Every driver or owner of a motor vehicle shall at all times maintain in force one of

the forms of financial responsibility on the motor vehicle by one of the following methods:
(1) Having in force on the motor vehicle an owner’s policy of liability insurance as
provided in § 32-35-70[.]

SDCL 32-35-70 provides, in pertinent part:

An owner’s policy of liability insurance . . . shall insure the person named therein
and any other person as insured, using any insured vehicle or vehicles with the express or
implied permission of the named insured, against loss from the liability imposed by law
for damages arising out of the ownership, maintenance, or use of the vehicle or
vehicles...subject to limits exclusive of interests and costs, with respect to each insured
vehicle, as foliows: twenty-five thousand dollars because of bodily injury to or death of
one person in any one accident and, subject to the limit for one person, fifty thousand
dollars because of bodily injury to ot death of two or more persons in any one accident,
and twenty-five thousand dollars because of injury to or destruction of property of others
in any one accident|. ]

In Novak, we acknowledged our willingness to void household exclusions where
maintaining automobile liability insurance was mandated by statute: “[T]he mandatory
requirements of SDCL 32-35-70 ... would eliminate the policy defense of household exclusion(.]”
293 N.W.2d at 454 (emphasis added). At the time Novak was decided, the provisions of SDCL
32-35-70 were not mandatory.

The above statutes create a strong public policy favoring monetary protection and
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compensation for the benefit of those injured through the negligent operation of a vehicle.

Cimarron’s houschold exclusion effectively renders Nonanna, and others like her, uninsured and

thus unprotected, in violation of public policy. These exclusions are:
[Plarticularly disturbing when viewed in light of the fact that this class of victims is the
one most frequently exposed to the potential negligence of the named insured. Typical -
family relations require family members to ride together on the way to work, church,
school, social functions, or family outings. Consequently, there is no practical method by
which the class of persons excluded from protection by this provision may conform their
activities so as to avoid exposure to the risk of riding with someone who, as to them is
uninsured.

Mutual of Enumclaw Ins. Co. v. Wiscomb, 97 Wash.2d 203, ----, 643 P.2d 441, 444 (1982).

The vast majority of jurisdictions hold such household exclusions invalid under similar
statutory schemes. See, e.g., Arceneaux v. State Farm Mutual Automobile Ins. Co., 113 Ariz. 216,
550 P.2d 87 (1976), Stevens v. State Farm Mutual Automobile Ins. Co., 21 Ariz.App. 392, 519
P.2d 1157 (1974); DeWitt v. Young, 229 Kan. 474, 625 P.2d 478 (1981); Bishop v. Alistate Ins.
Co., 623 S.W.2d 865 (Ky. 1981); State Farm Mut. Auto. Ins. Co. v. Traycik, 86 Mich. App. 285,
272 N.W.2d 629 (1979); State Farm Mut. Auto. Ins. Co. v. Sivey, 404 Mich. 51, 272 N.W.2d 555
(1978); Transamerica Ins. Co. v. Royle, 202 Mont. 173, 656 P.2d 820 (1983); Estate of Neal v.
Farmers Ins. Exch., 93 Nev. 348, 566 P.2d 81 (1977); Estep v. State Farm Mut. Auto. Ins. Co.,
103 N.M. 105, 703 P.2d 882 (1985); Alistate Ins. Co. v. Anzalone, 119 Misc.2d 222, 462
N.Y.S.2d 738 (1983); Hughes v. State Farm Mut. Auto. Ins. Co., 236 N.W.2d 870 (N.D.1975);
Jordan v. Aetna Casualty & Surety Company, 264 S.C. 294, 214 S.E.2d 818 (1975); Mutuai of
Enumclaw, supra; Farmers Ins. Exchange v. Call, 712 P.2d 231 (Utah 1985). See generally,
Annotation, Validity, under insurance statutes, of coverage exclusion for injury to or death of
insured’s family or household members, 52 A.L.R.4th 18 (1987).

We hereby declare Cimarron’s household exclusion in the 11ab111ty portion of the policy
invalid as violative of South Dakota public policy. -

Having found that Cimarron’s household exclusion violates public policy, we must now
determine the extent to which the exclusion is void. Nonanna argues the exclusion is invalid as to
the full amount of liability coverage provided by the policy ($300,000). Cimarron contends its
liability should be limited to $25,000, the minimum coverage required by SDCL 32-35-70. The
trial court held the exclusion invalid as to the $25,000 statutory minimum, but valid and
enforceable with respect to the excess coverage under the policy. We agree.

There is a split among the jurisdictions which have addressed this issue. The majority
position holds such exclusions void only as to the minimum coverages required by statute. Thus,
where the policy limits exceed the statutory minimum, the insurer s liability is limited to the
coverage required by statute. Arceneaux, supra; Stepho v. Allstate Ins. Co., 259 Ga, 475, 383
S.E.2d 887 (1989); DeWitt, supra; Bishop, supra; State Farm Mut. v. Nationwide Mut., 307 Md.
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631, 516 A.2d 586 (1986); State Farm Mutual Auto. Ins, Co. v. Shelly, 394 Mich, 448, 231
N.W.2d 641 (1975); Estate of Neal, supra; State Farm Mut. Auto. Ins. v. Mastbaum, 748 P.2d
1042 (Utah 1987); Allstate Ins. Co. v. Wyoming Ins. Dept., 672 P.2d 810 (Wyo.1983). See
generally 7 Am.Jr.2d Automobile Insurance § 30 (1980).

In contrast, a minority of jurisdictions hold that where the household exclusion is held
invalid as violative of public policy, the limits of the insuret’s liability are those provided by the
policy, rather than the lesser limits required by statute. Meyer v. State Farm Mut. Auto. Ins. Co.,
689 P.2d 585 (Colo.1984); State Farm Mut. Auto. Ins. Co. v. Wagamon, 541 A.2d 557
(Del. 1988); Kish v. Motor Club of America Insurance Company, 108 N.J.Super. 403, 261 A.2d
662 (1970).

- The South Dakota Legislature specifically addressed the matter of excess or additional
insurance coverage in SDCL 32-35-75, which provides:

Any policy which grants the coverage required for a motor vehicle liability policy
may also grant any lawful coverage in addition to the coverage specified for a motor
vehicle liability policy and such excess or additional coverage shall not be subject to the

- provisions of this chapter. With respect to a policy which grants such excess or additional
coverage the term ‘motor vehicle liability policy’ shall apply only to that part of the
coverage which is required by § 32-35-0 or 32-35-71. (Emphasis added.)

By the statute’s plain language, excess coverage is not subject to the provisions of this
state’s statutes on financial responsibility of motorists! Therefore, we must follow the majority
rule and hold that the insurer’s liability is limited to the coverage required by statute. As clearly
stated by the trial court in its Conclusion of Law V:

The clear legislative intent expressed by this statute is that an insurance company is
free to provide liability coverage in excess of the mandatory limits now required by SDCL
32-35-70 and SDCL 32-35-113(1). However, the legislature, by enacting SDCL 32-35-75
specifically stated that such additional coverage is not subject to the provisions of the
Jinancial responsibility act. As a result, Defendant Nonanna A. Croyle cannot argue that
the financial responsibility statute expresses any public policy with regard to this
additional coverage. In fact, such additional coverage is specifically excluded from the
provisions of the financial responszbtlzty act. (Emphasis added.)

The insurance industry is highly regulated in South Dakota. There are extensive statutes
and regulations prescribed and promulgated by the state legislature and insurance department. In
Petition of Famous Brands, Inc., 347 N.W.2d 882, 884 (S.1D.1984), this court stated the basic
confrolling constitutional theory

While it may be elementary, it behooves us to acknowledge that as a result of
constitutional provisions distributing the powers of government among three departments,
the legislative, executive, and judicial, courts have no legisiative authority, and should
avoid judicial legislation, a usurpation of legislative powers, or any entry into the
legislative field. Thus it has been said that whatever its opinion may be as to the wisdom
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of a statute or the necessity for further legislation, the duty of the court is to apply the law
objectively as found, and not to revise it.

It is for the legislature to change the laws. This court has no authority to do so, despite
results which may appear to be unjust. As stated earlier, the legislature has clearly spoken on this
issue.

Therefore, we must adhere to the policy established, in clear and unamblguous language

by the legislative branch of government.
* ok sk

We have considered the other issues raised by Croyle and find them to be lacking in merit.

SABERS and AMUNDSON, JJ., concur.
WUEST and HENDERSON, JJ., concur in part and dissent in part.
WUEST, Justice (concurring in part and dissenting in part).

The majority decision is a great victory for the insurance companies, but a sad day for the
people of South Dakota. In 1978, the guest statute was repealed by our legislature. The insurance
companies responded with the household exclusion. This exclusion negates liability coverage for
the insured to the people who are most often his passengers and most likely to be mJured—hls
family.

If the insured is judgment proof, the injured members of the family are left without any
resource for their injuries. If the family exclusion clause is valid, a majority of South Dakotans do
not have adequate liability coverage although they are paying for it.

The majority decision holds the family exclusion clause void up to $25,000.00. 1 agree.
Where I disagree with the majority is limiting the void portions to $25,000.00. It should be the
policy limits. If the exclusion is void, it is void. If it is dead it is dead. If an apple has a rotten

spot, it is still a rotten apple.
k% ok

HENDERSON, Justice (specially concurring in part; dissenting in part).

L.
I specially concur in approximately one-half of the majority opinion, i.e., declaring -
Cimarron’s household exclusion in the liability portion of the policy invalid as being violative of
this state’s public policy.

IL.
Joining our immediate past Chief Justice’s dissent in toto on the balance of the majority
opinion, I likewise dissent to limiting the family exclusion clause “void”—up to $25,000.00.
Where is the magic in the figure $25,000 when discussing public policy?
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32-35-70. Conditions of owner’s policy — Coverage and amount —

T Filing and form requirements — Date of compliance. An owner’s policy of
- liability insurance referred to in § 32-35-68 shall insure the person named
therein and any other person as insured, using any insured vehicle or vehicles

i with the express or implied permission of the named insured, against loss
from the liability imposed by law for damages arising out of the ownership,

maintenance, or use of the vehicle or vehicles within the United States of

' America or the Dominion of Canada, subject to limits exclusive of interests
i and costs, with respect to each insured vehicle, as follows: twenty-five thou-
sand dollars because of bodily injury to or death of one person in any one
) 'accident and, subject to the limit for one person, fifty thousand dollars because
) of bodily injury te or death of two or more persons in any one accident, and

- twenty-five thousand dollars because of injury to or destruction of property of
' _ others in any one accident. If the policy complies with the filing and form
3 requirements of Title 58 and has been approved by the division of insurance,

the driver and owner has complied with this chapter. The policy may exclude
liability coverage if the policyholder certifies in writing that the vehicle will

4 not be operated during the policy period. The policy ma exclude or limit
- coverage pursuant to § 58-11-9.3, or for a relative residing in the ﬂgg_meﬂ
insured’s household,, Policies issued after January 1, 1987, and owners who

have purchased such policies are in compliance with this chapter. Date o
! compliance does not affect any pending litigation. ‘

Source: SL 1957, ¢h 212, § 51; SDC Supp  substituted “does” for “shall” after “Date of
1960, § 44.03A51 (2) (b); SL 1970, ch 186; compliance.”
1985, ch 266, § 3; 1989, ch 279, § 1; 1992, ch
232; 1992, ch 233, § 1. o

Amendments.

The 1992 amendment by ch 232 added the
third sentence beginning “The policy may ex-
\ clude liability.” '
The 1992 amendment by ch 233, § 1 added gy
the fourth sentence; and, in the last sentence,

‘. o - -
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January 20, 1995

SENATE BILLS -

B I

68 - Requires an insurance carrier to offer motor vehicle liability coverage for a relative residing }
in the insured’s household when requested by the insured. . o

Referred to Commerce

Argus Leader, Sioux Falls, South Dakota, Th(xrs&é;).r, Jan. 26, 1995 3A.
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South Dakota
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- Sen. Mel Olson, D-Mitchell, speaks Wednes in P
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Epilogue to the 1992 amendment permitting the Household Exclusion

Brandenburg v. Allstate Ins. Co., 93 F.3d 1438 (8" Circuit 1994). H & W in vehicle driven by H.
One-vehicle accident killing H, leaving W with injuries. W is excluded from recovery on liability
portion of Allstate policy because of household exclusions ... BUT, W asserts claim under UM
(Uninsured Motorist) coverage because she was injured by a motorist (H) who was uninsured as
to her. Insurance Policy language in UM coverage did not do a very good job of excluding W
from making a claim. Trial Court (Judge Bogue) ruled for Insurer. 8" Circuit Court of Appeals
reversed! The insurance policy language did not support the exclusion of W from UM coverage.
[The insurer argued that an “insured” vehicle under the policy cannot also be an “uninsured”
vehicle.] NOTE: This decision rested entirely upon the language of the insurance policy and was
not premised on “public policy.” ALSO NOTE: Insurers have done a much better job now in
making sure that a person precluded from recovery under the liability portion because of the
household exclusion is also excluded from recovery under the UM coverage.

DeSmet Insurance Co. v. Gibson, 1996 SD 102, 552 N.W.2d 98. 3 brothers in car. Driver killed.
Can survivors collect? No, under liability portion because of the household exclusion. What

- about UM coverage? No, the policy language also validly excludes the brothers from UM
coverage. “Turnabout” by an excluded family member is not allowed. The back door is shut.
This 5-0 opinion looks at the public policy found in the 1992 post-Cimarron amendment.

Colonial Insurance Co. v. Lundguist, 539 N.W.2d 871 (S.D. 1995). 5-0 opinion authored by
Circuit Judge Rusch, sitting for Justice Amundson who disqualified himself. Involves an
exclusion similar to the household exclusion. This exclusion excludes liability coverage to any
person who is insured under the policy. Here an insured permitted a 14 year old who had been
drinking to drive the insured jeep. She rolled the jeep and killed herself. Since she was a
permissive user, she was “insured” under the policy. But, this claim was against the insured (not
the permissive user) for “negligent entrustment.” Trial Judge denied insurer’s motion for
summary judgment and the SD Supreme Court affirmed. Judge Rusch’s opinion finds that the
insurer has a duty to defend the “negligent entrustment” claim. Under SDCI. 32-25-70, coverage
exists for acts arising out of “ownership” of a vehicle, as well as acts arising out of maintenance
and use of a vehicle. The “negligent entrustment” cause of action is an action arising out of
“ownership.”
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(approved by State Bar 6/24/01)
RESOLUTION NO.
OF SOUTH DAKOTA BAR ASSOCIATION

The following Resolution was adopted by the Board of South Dakota Bar and request passage by
the membership: -

RESOLUTION

WHEREAS: The South Dakota Legislature has adopted SDCL §32-35-70 and SDCL §58-11-9.3
which permit exclusion of household members from the liability coverage of any driver from the
household:

WHEREAS: The houschold exclusion is offered or required in numerous states to permit a driver
to protect members of the driver’s household from his or her negligence;

WHEREAS: Insurers in South Dakota refuse, with minor exceptions, to offer South Dakota
citizens household liability coverage offered to the citizens of other states without legislative
requirements.

Be it resolved that the South Dakota Legislature enact legislation requiring all automobile liability
insurance companies to grant an option for South Dakota Citizens to purchase household coverage
simtlar to coverage either offered or required in other states.

Dated this day of June, 2001,

Member moved for the adoption of the foregoing Resolution.

Said motion was seconded by Member and upon vote being
taken the following voted AYE:

and the following voted NAY:

whereupon said motion was declared duly passed and adopted, and was signed and attested by the
and

President
ATTEST:
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MGA Insurance v. Goodsell
(The Cimarron rationale lives on!)

MGA Insurance v. Goodseli, 2005 SD 118, 707 N.W.2d 483. Permissive driver and her son were
living with brother of the named insureds (H & W) who had purchased policy from MGA
Insurance. Brother’s residence (in a mobile home) was different from the named insureds’
residence. H, one of the named insureds, gave permission to permissive driver to borrow insured
car for the weekend. During this time, the permissive driver was allegedly trying to elude the
pursuit of a highway patrol officer (near Sisseton) and caused the car to collide with another
vehicle, killing herself and seriously injuring her son. Insurer brought DJ action claiming it was
no duty to defend nor to provide liability coverage to son of permissive driver by virtue of its
Household Exclusion which extended the exclusion to “any member of the family of any other
insured person residing in the same household as that insured.” The insurer’s argument was that
since the permissive user was an “insured” under the policy, the household exclusion extends to
her son who was living with her in the same home as the brother of the H & W who bought the
policy. Trial court ruled against insurer on motion for summary judgment and the SD Supreme
Court affirmed in a 5-0 opinion authored by Justice Sabers. ,

The language of the 1992 amendment to SDCL 32-35-70 only extends to “named
insureds.” Accordingly the public policy of the Financial Responsibility Law of SD, which is to
“favor...monetary protection and compensation for the benefit of those injured through the
negligent operation of a vehicle” controls here. [quoted language, which is from the Cimarron
opinion is found in Y 10.]

Concerning Cimarron and the 1992 amendment to SDCL 32-25-70, the Court stated, “The
effect the amendment had on our decision in Cimarron is to preclude a similar result in future
cases. Policies that exclude coverage for relatives residing in the named insured’s household are
not contrary to public policy. While the result in Cimarron is no longer obtainable, the rationale
remains alive and well. South Dakota’s Financial Responsibility Law continues to mandate
coverage for those injured.” 9 14.

-51-

T T

TR T

L nr——



UIM (Underinsurance) Statutes and various UIM/UM statutory provisions in SD

58-11-9.4, Policy forms -- Underinsured motorist coverage to be available with liability policies —
Limitation of coverage — Exception. No motor vehicle liability policy of insurance may be issued or
delivered in this state with respect to any motor vehicle registered or principally garaged in this state,
except for snowmobiles, unless underinsured motorist coverage is provided therein at a face amount equal
to the bodily injury limits of the policy. However, the coverage required by this section may not exceed
the limits of one hundred thousand dollars because of bodily injury to or death of one person in any one
accident and, subject to the limit for one person, three hundred thousand dollars because of bodily injury
to or death of two or more persons in any one accident, unless additional coverage is requested by the
insured. Any policy insuring government owned vehicles may not be required to provide underinsured
motorist coverage.

58-11.9.5. Policy forms—Underinsured motorist—Uncollected judgment—Payment (o insured—
Limits. Subject to the terms and conditions of such underinsured motorist coverage, the insurance
company agrees to pay its own insured for uncompensated damages as its insured may recover on account
of bodily injury or death arising out of an automobile accident because the judgment recovered against the
owner of the other vehicle exceeds the policy limits thereon. Coverage shall be limited to the
underinsured motorist coverage limits on the vehicle of the party recovering less the amount paid by the
liability insurer of the party recovered against.

58-11-9.6. Policy forms~Subrogation of insurer—Assignment of judgment-Liability issuer allowed
to pay limits under policy. The issuer of the underinsured motorist coverage is subrogated to any
amounts the insurer so pays and, upon payment, has an assignment of the judgment against the other party
to the extent of the money paid. Refusal of the issuer of the underinsured motorist coverage to waive its
statutory right of subrogation does not constitute bad faith. A liability insurer may pay the limits of the
liability policy it issued without obtaining a complete release on behalf of its insured. Such payment does
not abrogate any continuing duty to defend and does not constitute bad faith.

58-11-9.7. Policy forms—Adding of insured’s uninsured and underinsured motorist coverage limits
prohibited—Exception. In no case may an insured’s uninsured motorist coverage limits and underinsured
motorist coverage limits be added together to determine the limit of insurance coverage available to an
injured person for any one accident. However, this provision does not preclude recovery under both an
insured’s underinsured and uninsured coverages where two or more separate motor vehicle operators, one
uninsured and the other underinsured, are determined to be liable.

58-11-9.8. Policy forms—-Adding of uninsured motorist coverage limits for multiple vehicles
prohibited. Regardless of the number of policies involved, vehicles involved, petsons covered, claims
made, vehicles or premiums shown on the insured’s policy, or premiums paid, in no event may the limit of
liability for uninsured motorist coverage for two ot more of the insured’s motor vehicles be added together
to determine the limit of insurance coverage available to an injured person for any one accident.

58-11-9.9. Policy forms—Adding of underinsured motorist coverage limits for multiple vehicles
prohibited. Regardless of the number of policies involved, vehicles involved, persons covered, claims
made, vehicles or premiums shown on the insured’s policy, or premiums paid, in no event may the limit of
liability for underinsured motorist coverage for two or more of the insured’s motor vehicles be added
together to determine the limit of insurance coverage available to an injured person for any one accident.
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UIM (Underinsured Motorist) Coverage Issues

P is seriousty injured by TF. P’s damages exceed $300,000. P has UIM (underinsured motorist)
coverage of $100,000 for bodily injury or death of one person. The TF has a liability insurance
policy with a limit of $50,000.

I P collects the $50,000 from TF, how much coverage is available to P on the UIM
(underinsured motorist) coverage? Can P collect $100,000 on the UIM coverage? Or, is P
limited to $50,000 on the UIM coverage? See SDCIL 58-11-9.5.

What should P do if TF tenders $50,000 and seeks a release from P? If P releases TF for
$50,000, then P will have destroyed the right of subrogation which P’s UIM insurer would
have, thereby nullifying any UIM coverage. This is a complicated issue, but the proper
resolution of this issue from P’s standpoint involves the tendering of this offer to the UIM
insurer and allowing the UIM insurer to cither waive its subrogation rights or to substitute
its draft for $50,000 in order to allow P the benefit of the tendered policy limits and then
preserve its subrogation rights against the TF. This procedure is prescribed by Schmidt v.
Clothier, 338 N.W.2d 256 (Minn. 1983) and has generally been followed in South Dakota
and has been approved by at least one Circuit Court in SD, however the SD Supreme Court
has not vet had an opportunity to specifically endorse this procedure which has come to be
known as the “Schmidt v. Clothier Release.”
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Following up on the 1* set of questions posed above, consider the extreme situation seen in Friesz
v, Farm & City Ins., 2000 SD 152, 619 N.W.2d 677, where the UIM coverage was only $25,000.
The insured was killed by TF and insured’s estate collected the policy limit of $25,000 from TF’s
insurer. Next, the estate sought to collect on the insured’s UIM coverage. The trial court allowed
the estate to collect $25,000, accepting the argument that to allow the deduction of the TF’s
payment of $25,000 be made would result in only “illusory coverage” in a situation involving
“underinsurance.” The SD Supreme Court reversed, in a 5-0 opinion, following the precise
language of SDCL 58-11-9.5 which states, “Coverage shall be limited to the underinsured motorist
coverage limits on the vehicle of the party recovering less the amount paid by the liability insurer
of the party recovered against.” (Emphasis added here.)
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Stacking of UIM coverages is disallowed by SDCL 58-11-9.7 and 58-11-9.8. This can produce
some very harsh results for plaintiffs who are seriously injured and for whom separate UIM
coverages have been paid for. See, e.g., Union Insurance Co. v. Stanage, 454 N.W.2d 736 (S.D.
1990) and Nickerson v. American States Insurance, 2000 SD 121, 616 N.W.2d 468. [In the
Nickerson case, Justice Amundson dissented in a very well-reasoned opinion, arguing that
“stacking” should only be a concern with more than one on the insured’s own policies. In this
case, the insured who was a passenger in another’s car should be allowed UIM coverage of both
the driver’s policy (the primary insurer) and her own own policy.]
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Phen v. Progressive Northern Insurance Company
2003 SD 133, 672 N.W.2d 52

SABERS, Justice.

[11.] Connie Phen made a claim against an uninsured motorist provision in her contract of -
insurance with Progressive Northern Insurance Company (Progressive). Progressive denied the
claim and Phen brought suit to force payment of the claim. Phen also alleged that Progressive
acted in bad faith when it denied her claim. After hearing cross motions for summary judgment,
the circuit court granted 1) Phen’s motion and directed Progressive to pay the $25,000 limit under
its uninsured motorist provision. The circuit court denied 2) Progressive’s motion for summary
judgment on the bad faith issue finding that there was sufficient evidence to put the question before
ajury.* * *  We affirm Issue 1 and reverse Issue 2.

FACTS
[12.] The parties have stipulated to the facts. On July 4, 2001, Connie Phen was seriously
injured when the motorcycle she was on was struck by a vehicle. The motorcycle was owned and
driven by Guy Koppinger. Lynne Peterson was driving the other vehicle and her negligence was
the proximate cause of Phen’s injuries. Peterson was uninsured. Koppinger’s motorcycle was
insured by Financial Indemnity Company (Financial) and in October 2001, Financial paid Phen its
uninsured motorist policy limit of $25,000. .

[13.] Phen’s injuries led to approximately $100,000 in medical bills. She sustained injuries to
her leg, internal organs and her back. Phen was in the hospital for almost two months and missed
over two months of work. After recovering $25,000 from Financial, Phen made a claim for the
$25,000 policy limit under her uninsured motorist benefit with Progressive. Progressive denied the
claim based on an exclusion under the policy’s “Part III Uninsured/Underinsured Motorist
Coverage,” Exclusion 1.e. Under the exclusion, coverage is not provided for injury sustained by
any person while using or occupying:

a vehicle, other than a covered vehicle, if uninsured motorist coverage or underinsured

motorist coverage applicable to such vehicle is available.

A “covered vehicle” is defined as a vehicle owned by Phen. This type of “other insurance” clause
was deemed void as against public policy in Westphal v. Amco Inc. Co., 87 S.D. 404, 209 N.W.2d
555(1973). The policy also included an “anti-stacking™ clause which provided:

The Limits of Liability under this Part [II shall not be added to or stacked upon any
uninsured motorist coverage or underinsured motorist coverage applying to other motor
vehicles to determine the amount of coverage available to an insured person who sustains

bodily injury in any one accident.
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[14.]  Phen brought suit to determine whether the policy exclusions violate public policy and are
therefore void. Phen also argued that Progressive acted in bad faith when it denied her claim. The
court granted Phen’s motion for summary judgment on the policy exclusion and directed
Progressive to pay $25,000. The court denied Progressive’s summary judgment motion on Phen’s
claim of bad faith. Progressive appeals raising two issues:

1. Whether Progressive’s “other insurance” clause violates public policy.

2. Whether the circuit court properly denied Progresswe s motion for summary judgment
on Phen’s claim of bad falth

We affirm the circuit court on Issue 1 and reverse on Issue 2.
STANDARD OF REVIEW

[15.] The standard of review for summary judgment is well established. We determine whether
a genuine issue of material fact exists and whether the circuit court correctly applied the law.
Nickerson v. American States Insurance, 2000 SD 121, § 7, 616 N.W.2d 468, 470 (quoting Manuel
v. Wilka, 2000 SD 61, § 17, 610 N.W.2d 458, 462 (additional citations omitted)).

[16.] Because an insurance policy is a contract, the parties are bound to its terms and insurance
companies are allowed, subject to statutory constraints, to limit their liability and impose
conditions upon their obligation to pay. Miller v. Queen City Fire Ins. Co., 47 S.D. 379, 383-84,
199 N.W. 455, 456 (1924) (quoting Powers v. Travelers Ins. Co., 186 N.C. 336, 119 S.E. 481
(1923)). However, the conditions and limitations imposed by the insurance company must be
consistent with public policy and the insurance company is liable 1f it acts in bad faith in denying
claims.

[77.]
1. WHETHER PROGRESSIVE’S “OTHER INSURANCE”

CLAUSE VIOLATES PUBLIC POLICY.

[98.] Progressive contends that the Court should prohibit Phen from “stacking” her uninsured
motorist benefits atop those she has already collected from Financial. Phen counters that 1)} in
proceeding under both policies she is not stacking the policies and 2) the “other insurance” clause
in her policy with Progressive is void because it violates public policy.

[19.]. The term “stacking,” in insurance law has varying definitions, but for the purposes of this
case, stacking,
arises where the same claimant and the same loss are covered under multiple policies, or
under multiple coverages contained in a single policy, and the amount available under one
policy is inadequate to satisfy the damages alleged or awarded. In essence, stacking
describes the phenomenon of insureds or claimants against them adding all available
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policies together to create a greater pool in order to satisfy their actual loss.12 Lee R. Russ
& Thomas F. Segalla, Couch on Insurance § 169:4 (3d Ed 1999).” Phen is attempting to
collect coverage for the same claimaint and the same loss from two different policies and
therefore, contrary to her contention, this case involves the stacking of insurance claims or
policies.

~ [910.] The trial court relied on this Court’s decision in Westphal in granting summary judgment
to Phen on the ground that the other insurance clause is void because it violates public policy. In
Wesiphal, this Court adopted the holding of Safeco Insurance Company of America v. Jones,
which provided: '
We hold that our statute sets a minimum amount for recovery, but it does not place a limit
on the total amount of recovery so long as that amount does not exceed the amount of
actual loss; that where the loss exceeds the limits of one policy, the insured may proceed
under other available policies; and that where the premiums have been paid for uninsured
motorist coverage, we cannot permit an insurer to avoid its statutorily imposed liability by
its insertion into the policy of a liability limited clause which restricts the insured from
receiving that coverage for which the premium has been paid.

Westphal, 87 S.D. at 410-411, 209 N.W.2d at 559 (quoting Blakeslee v. Farm Bureau Mutual Ins.
Co. of Mich., 388 Mich. 464, 475, 201 N.W.2d 786, 792 (1972) (quoting Safeco Insurance -
Company of America v. Jones, 286 Ala. 606, 614, 243 So.2d 736, 742 (1971))).

[111.] Progressive argues that Westphal no longer represents the public policy of this state

~ because the Legislature has never codified the holding and because the Legislature subsequently
enacted anti-stacking laws. Progressive failed to show that Westphal no longer represents public
policy. We affirm the trial court on this issue and hold that the “other insurance” clause of the
policy is void in this circumstance.

[912.] This Court has consistently noted that the Westpha! holding remains sound. See
Nickerson, 2000 SD 121, 18, 616 N.W.2d at 473, n5; Union Insurance Co. v. Stanage, 454 N.W.2d
736, 739 (8.D.1990); Cunningham v. Western Cas. Sur. Co., 90 S.D. 530, 532, 243 N.W.2d 172,
173 (1976). However, since Wesiphal, the uninsured motorist statute has been amended. The
version of SDCL 58-11-9 at issue in Westphal provided:

No policy insuring against loss resulting from liabilify imposed by law for bodily injury or
death suffered by any person arising out of the ownership, maintenance or use of a motor
vehicle shall be delivered or issued for delivery in this state with respect to any motor
vehicle registered or principally garaged in this state unless coverage is provided thereon or
supplemental thereto in limits for bodily injury or death set forth in 32-35-17, for the
protection of persons insured thereunder who are legally entitled to recover damages from

3 Thete are other forms of stacking in insurance law and by defining stacking this way for the purpose of
this case, we do not intend to restrict the definition so that it does not apply in other contexts.
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owners ot operators of uninsured motor vehicles ... because of bodily injury, sickness or
disease, including death, resulting therefrom; provided, that the named insured shall have
the right to reject such coverage|.]

(Emphasis supplied.) SDCL 58-11-9 now provides in pertinent part:

No policy insuring against loss resulting from liability imposed by law for bodily injury or
death suffered by any person arising out of the ownership, maintenance, or use of a motor
vehicle may be delivered or issued for delivery in this state with respect to any motor
vehicle registered or principally garaged in this state, except for snowmobiles, unless
coverage is provided therein or supplemental thereto in limits for bodily injury or death
equal to the coverage provided by such policy for bodily injury and death, for the protection
of persons insured thereunder who are legally entitled to recover damages from owners or
operatots of uninsured motor vehicles and hit-and-run motor vehicles because of bodily
injury, sickness, or disease, including death, resulting therefrom. However, the coverage
required by this section may not exceed the [imits of one hundred thousand dollars because
of bodily injury to or death of one person in any one accident and, subject to the limit for
one person, three hundred thousand dollars because of bodily injury to or death of two or
more persons in any one accident, unless additional coverage is requested by the insured.

SDCL 58-11-9 (emphasis supplied). As the emphasized language suggests, there have been two
relevant changes in the statute since Westphal was decided. First, uninsured motorist coverage is
now mandatory whereas before the insured had the option of rejecting coverage. Second, the
coverage required by the statute cannot exceed $100,000 unless the insured specifically requests
additional coverage. Progressive asserts that these changes remove the underpinnings of the
Westphal decision. However, this Court’s writings have taken these modifications into account
and do not appear to have changed the holding of Westphal. * * *

[115.}]  This Court’s interpretation of the uninsured motorist statute in Westphal and subsequent
decisions appears to be that an insured is allowed to stack insurance policies up to the $100,000
statutory maximum unless the insured has requested greater coverage. However, the insured may
not collect an amount greater than his or her actual loss. See Westphal, 87 S.D. at 410, 209
N.W.2d at 558-559; Union Ins. Co., 454 N.W.2d at 739; Nickerson, 2000 SD 121, 18, 616 N.W.2d

at 473, n5. Therefore, according to our cases discussing uninsured motorist insurance, Westphal is

still sound and Phen is entitled to stack her $25,000 policy limit in her contract with Progressive
onto the $25,000 she has received from Financial.

[16.] As Progressive correctly asserts, the Legislature has created several anti-stacking statutes
since 1973. However, not one of these statutes addresses our holding in Westphal. For example,
when the Legislature enacted the under insured motorist provision in 1975, it specifically limited
the amount the insured could recover to the difference of the policy limits on the vehicle of the
party recovering or such smaller limits as he may select less the amount paid by the liability insurer
of the party recovered against. 1975 Session Laws, ch 315-2. The statute has been modified but
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retains specific language limiting the amount of recovery in an underinsured motorist claim to the
limits on the vehicle of the party recovering less the amount paid by the liability insurer of the
party recovered against. SDCL 58-11-9.5. It is significant that there is no parallel limitation on
recovery under the statutory provisions for uninsured motorist protection.

[117.] In 1986, the Legislature directly addressed the issue of stacking in three statutes. First, an
insured may not add their uninsured motorist coverage to their underinsured motorist coverage to
determine the limit of coverage for an injured person for any one accident. SDCL 58-11-9.7. .

[118.] Next, an insured may not add together the limit of liability for underinsured motorist
coverage for two or more of the insureds vehicles to determine the limit of coverage available to an
injured person for any one accident. SDCL 58-11-9.9. :

[119.] Finally, SDCL 58-11-9.8 prohibits an insured from adding together the limits of liability
for uninsured motorist coverage for two or more of the insureds vehicles to determine the limit of
coverage available to an injured person for any one accident. SDCL 58-11-9.8.

[120.] It is clear that the Legislature is aware of the concept of stacking and that in certain
circumstances the Legislature has specifically prohibited stacking. By enacting SDCL 38-11-9.8,
the Legislature has even gone so far as to codify this Court’s decision in Cunningham which held
that although the Court’s decision in Westphal was sound, the Court would not expand it to allow
an insured to stack his own uninsured motorist coverage of two vehicles. Cunningham v. Western
Cas. Sur. Co., 90 S.D. 530, 534,243 N.W.2d 172, 174.

[$21.] Had the Legislature determined that other insurance clauses were in accord with public
policy in this type of circumstance, it clearly could have addressed the issue in one of the numerous
changes and additions to the uninsured and underinsured motorist statutes. The Legislature has
chosen to allow the rule of Westphal to stand, and this Court has consistently noted that the holding
is sound. The trial court did not err in relying on Westphal to grant summary judgment to Phen.
Furthermore, to the extent that the anti-stacking clause attempts to prohibit the insured from
collecting under the policy when other uninsured motorist coverage is available, it also violates
public policy.?

[122.1 The Legislature has clearly enunciated a public policy of requiring insurers to provide

1 A review of this Court’s holdings regarding underinsured motorist coverage accounts for Progressive’s
belief that Phen should only be entitled to collect up to the amount she bargained for with Progressive. Seee.g.
Union Ins. Co., 454 N.W .2d 736; Nickerson, 2000 SD 121, 616 N.W.2d 468; Cunningham, 90 S.D. 530, 243
N.W.2d 172. This Court has consistently and clearly held that an insured may not stack underinsured coverage to
amounts greater than the amount contracted. This makes this case difficult because essentially it holds that a
motorist is better off being injured by an uninsured motorist than by an underinsured motorist because he or she may
stack coverage. However, the legislative enactments and our precedent since Westphal compel this result in an
uninsured motorist case unless this Court would overturn Westphal and disregard the absence of a pro ration
requirement in the uninsured motorist statute.

-58-

E
E
g
£



uninsured motorist coverage to every insured in the state. A policy clause that purports to
eliminate an insurance company’s liability under an uninsured motorist provision violates that
public policy. This is especially true where, as in this case, the insurance company would
completely escape any lability whenever there is any other applicable insurance available,
regardless of the amount available or the damages sustained by the insured. The trial court is
affirmed on Issue 1, o

[923.]
2. WHETHER THE TRIAL COURT PROPERLY DENIED

PROGRESSIVE’S MOTION FOR SUMMARY JUDGMENT
ON PHEN’S CLAIM OF BAD FAITH.

[124.] In order to establish that an insurance company acted in bad faith in denying a claim, the
insured must show an absence of a reasonable basis for denial of policy benefits [or failure to
comply with a duty under the insurance contract] and the knowledge or reckless disregard [of the
lack] of a reasonable basis for denial. Stene v. State Farm Mut. Auto. Ins. Co., 1998 SD 95, 19,
583 N.W.2d 399, 403 (citing Walz v. Fireman’s Fund Ins. Co., 556 N.W.2d 68, 70 (S.D. 1996)).
An insurance company is entitled to challenge claims which are fairly debatable and will be found
liable only where it has intentionaily denied (or failed to process or pay) a claim without a
reasonable basis. Jd

[925.] The simple fact that Progressive asserted a policy defense is insufficient grounds upon
which to find a genuine issue of material fact as to whether it acted in bad faith. The stipulated
facts do not present a genuine issue of material fact but raise a legal question as to whether the

facts constitute bad faith. In this instance, this is clearly a legal question to be determined de novo.

In the thirty years since Westphal, changes in the underinsured motorist statutes and our cases
regarding the same could lead a reasonable insurer to believe that Westphal no longer répresented
the public policy of this state. Indeed, the trial court even indicated that he felt the law in this area
was “a little murky.” Because the question whether the policy exclusion was void was fairly
debatable, we hold that the trial court improperly denied Progressive’s summary judgment motion
on Phen’s claim of bad faith,

GILBERTSON, Chief Justice, and MEIERHENRY, Justice, concur.

KONENKAMP and ZINTER, Justices, concur in result.

ZINTER, Justice {concurring in result).

[928.] 1 agree that Westphal controls this appeal, and Westphal invalidates Prbgressive’s policy
clauses that prohibit the stacking of coverage. [ concur in result only because I part company with
the Court’s conclusion that our decisions since Wesiphal continue to reflect a public policy against

“anti-stacking” exclusions in uninsured motorist insurance policies. In my view, Progressive
correctly points out that this Court’s more recent decisions reflect a public policy permitting such
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exclusions as long as the statutorily required minimum uninsured motorist coverage is provided.
Nevertheless, I concur in result because Westphal remains the law of this State, and that decision
invalidates Progressive’s anti-stacking exclusions.

B L TP S R P

* * * ;

[130.] ... 1disagree with the Court’s conclusion that anti-stacking provisions also violate public ‘
policy as expressed in “our precedent since Westphal. . ..” Supran2 and § 15. On the contrary, E
F

Progressive presents a colorable case that public policy, as expressed in our decisions after
Westphal, permits anti-stacking provisions as long as the insured is provided the minimum limits

of coverage.
* k%

[132.] This Court’s decisions after Westphal reflect that the uninsured motorist statutes are not
intended to provide the insured with a full recovery for the amount of actual loss when that loss
exceeds the statutorily required coverage.

# . %

[435.] Thus, a number of our decisions after Westphal have upheld anti-stacking provisions, and
none have concluded that anti-stacking provisions violate public policy. Id.; see also Cunningham,
90 S.D. at 532, 243 N.W.2d at 173 (plaintiffs could not stack the uninsured motorist limits of one
vehicle onto the limits of the vehicle in which their decedents were actually riding when the
accident occurred); Nickerson, 2000 SD 121, 616 N.W.2d 468 (passenger could not recover excess
UIM benefits from her insurer because she had already recovered a total of $100,000 from the
tortfeasor and the primary UIM carrier, an amount that equaled the policy limit on her excess UIM
coverage).

[936.] Inlight of our recent precedent, I cannot join the majority’s conclusion that “our
precedent since Westphal compel[s]” the conclusion that anti-stacking provisions violate public
policy, supra n2, or that “[t]his Court’s ... subsequent decisions™ allow the insured to stack
coverage. Supra Y 15. On the contrary, were we to review Progressive’s anti-stacking provisions
based only upon our decisions since Westphal, we would most likely reach a different result.

[137.] Nevertheless, I concur in result because of the strength and breadth of the Westphal

language, the substantial legislative activity restricting stacking in closely related areas while not

restricting it in Westphal scenarios, and the fact that the Legislature has filed to abrogate Westphal . E
despite its active involvement in this area for thirty years. :

[138.] In my view, the analysis of Progressive’s anti-stacking clauses begins and ends with
Westphal, * * % :

[140.] ... Consequently, until changed by the Legislature, Westphal remains the law of the State,
and its broad language invalidates Progressive’s “other insurance” and “anti-stacking” provisions.
[941.] I therefore concur in result on Issue 1 and concur on I[ssue 2.

[142.] KONENKAMP, Justice, joins this special writing.
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Phen and Westphal upheld in Hockett, a 2006 case
involving UM coverages in excess of $100,000

Hockett v. LaPointe, 2006 SD 49, 716 N.W.2d 475 (6/7/06). Plaintiffs H & W (Joseph and Peggy
Hockett) each sustained damages in excess of $100,000 as a result of an automobile accident while
riding in their daughter’s car. Joseph was driving the daughter’s car which collided with at-fault
driver, La Pointe. LaPointe was uninsured and the car he was driving was uninsured. Both Joseph
and Peggy collected $100,000 from the insurer (State Farm) which provided UM coverage on the
daughter’s car. This action is an action against AMCO Insurance Company to collect on the UM
coverage for the personal automobile policies provided to Joseph and Peggy. The trial court
denied AMCO’s motion for summary judgment, holding that the Joseph and Peggy could stack

- UM coverages up to the amount of their actual damages. The South Dakota Supreme Court
affirmed, upholding its rulings in the recent Phen case and the older Westhal case. The Court 7
specifically rejected the idea that SDCL 58-9-11 establishes a “mandatory maximum recovery” of
$100,000. The opinion states, “The statute [58-9-11] defines coverage, not recovery.” § 11. The
opinion, which is authored by Justice Meierhenry, is unanimous with Justice Zinter concurring
only for the purpose of clarifying the non-application of his concurring opinion in Phen.

Student Case Note on the Phen case: Nathan L. Buller, “Phen v. Progressive Northern
Insurance Company. The South Dakota Supreme Court Upholds an Exception to South Dakota’s
General Prohibition of Stacking Uninsured or Underinsured Motorist Coverage,” 50 South Dakota
Law Review 123 (2005).

Hoglund v. Dakota Fire Insurance Co. The case of Hoglund v. Dakota Fire Insurance Co.,
2007 SD 123,2007 WL 4270719, N.W.2d _ (12/5/07) presents the issue of whether a
tortfeasor’s liability insurer is protected by its policy limit of $100,000 when confronted with
claims by a victim (son) who was injured while a minor and also a claim by the father who was
obligated on medical bills for services rendered to his son while still a minor. The actual damages
exceed the policy limit and the insurer paid the limit of $100,000 for the claims of the victim.
Medical bills incurred by the son prior to his 18" birthday amounted to $38,627.21. Father asserts
that he is “another person” in addition to the victim and that the “per person” limit of $100,000 on
the liability policy does not absolve the liability insurer from payment of the claim of the father for
those medical bills incurred by the son while he was a minor. The trial court ruled for the liability
insurer and the SD Supreme Court affirmed in a unanimous opinion. authored by Chief Justice
Gilbertson. This opinion recognizes that while the father’s claim and the son’s claim are separate
and distinct, they are derivative in nature. The Court also rejects the argument that the policy is
ambiguous in this situation and further rejects the insurer’s cross appeal concerning its obligation
to pay $1,630 to father for father’s lost wages incurred when father took off work to care for son.
The Court holds that the insurer did not properly preserve this last issue for review. The Court
stated the following in this opinion:

While the circuit court found for Dakota Fire in rejecting Monte's claim to coverage under a
second “per person” limit, it nonetheless concluded that he had a separate cause of action
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for medical expenses incurred prior to Kaden's 18th birthday, and for the value of service
that he provided to Kaden. We agree.  10.

While the facts of the instant case are different from Knowles, the basis upon which we
decide this issue is identical. [Father] sought to recover medical expenses incurred prior to
[Son’s] 18th birthday. [Son] claimed damages for pain and suffering, loss of enjoyment of
life, permanent injuries and future medical expenses. However, the two plaintiffs' claims
are linked by liability stemming from [tortfeasor’s] negligent act of running a stop sign and
colliding with [Son]. Therefore, [Father’s] ability to state a cause of action depended on
[Son’s] ability to show that his damages were the proximate cause of [tortfeasor’s]
negligence. Thus, while [Father’s] and [Son’s] claims are separate and distinct, they are
derivative in nature. ¢ 18.

"Owned-but-not-insured" exclusion for UIM coverage upheld in a 3-2 decision

In De Smet Insurance v. Pourier, 2011 S.D. 47, the victim, a minor, was seriously injured in a
motor vehicle accident. Medical expenses alone exceeded $250,000. She collected $25,000 from
the tortfeasor’s liability insurer (Dairyland) and $75,000 in UIM (underinsured motorist coverage)
from her primary insurer (GEICO). As a minor, plaintiff was also covered on her father’ policy
with De Smet Insurance. Plaintiff sought coverage under DeSmet’s $100,000 UIM coverage.
DeSmet refused payment, resting on a policy exclusion described in this language from ¥ 3 of the
opinion:
That exclusion states, “We do not provide Underinsured Motorist Coverage for ‘bodily
injury’ sustained by any person: 1. While ‘occupying,’ or when struck by, any motor
vehicle owned by you or any ‘family member’ which is not insured for this coverage under
this policy.” This provision is commonly referred to as an “owned-but-not-insured” clause.

De Smet brought a declaratory judgment action against the victim. The trial court ruled for De
Smet and the SD Supreme Court affirmed in a 3-2 decision. The majority opinion is authored by
Justice Konenkamp and holds that such a policy provision “is not against public policy.” Retired
Justice Meierhenry filed a dissenting opinion, in which Justice Severson agreed. The dissenting
view is that the policy provision is a violation of SDCL 58-11-9.5 and against South Dakota public
policy as so declared, SDCL 58-11-9.5 is set forth below, together with empha31s on the language
upon which the dissent relies, as found in § 16:

SDCL 58-11-9.5 provides: Subject to the terms and conditions of such underinsured motorist
coverage, the insurance company agrees to pay its own insured for uncompensated damages as its
insured may recover on account of bodily injury or death arising out of an automobile accident
because the judgment recovered against the owner of the other vehicle exceeds the policy limits
thereon. Coverage shall be limited to the underinsured motorist coverage limits on the vehicle of
the party recovering less the amount paid by the liability insurer of the party recovered against.

| (Itallclzed language is the language upon which the dissent would find the policy exclusion void.)
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ITI. Federal Involvement. '
(or not) 1n the

Business of Insurance
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McCarran-Ferguson Act
(15 U.8.C. §§ 1011-1015)

§ 1011. Declaration of policy

Congress hereby declares that the continued regulation and taxation by the several States of the
business of insurance is in the public interest, and that silence on the part of the Congress shall not be
construed to impose any barrier to the regulation or taxation of such business by the several States.
Mar. 9, 1945, ¢. 20, § 1, 59 Stat. 33.

§ 1012. Regulation by State law; Federal law relating specifically to insurance; applicability of
certain Federal laws after June 30, 1948 '

(a) The business of insurance, and every person engaged therein, shall be subject to the laws of the
several States which relate to the regulation or taxation of such business.

(b) No Act of Congress shall be construed to invalidate, impair, or supersede any law enacted by
any State for the purpose of regulating the business of insurance, or which imposes a fee or tax upon such
business, unless such Act specifically relates to the business of insurance: Provided, That after June 30,
1948, the Act of July 2, 1890, as amended, known as the Sherman Act, and the Act of October 15, 1914, as
amended, known as the Clayton Act, and the Act of September 26, 1914, known as the Federal Trade
Commission Act, as amended, shall be applicable to the business of insurance to the extent that such
business is not regulated by State law.

Mar. 9, 1945, ¢. 20, § 2, 59 Stat. 34; July 25, 1947 c. 326, 61 Stat. 448.

§ 1013. Suspension until June 30, 1948, of application of certain Federal laws; Sherman Antitrust
Act applicable to agreements to, or acts of, boycott, coercion, or intimidation

(a) Until June 30, 1948, the Act of July 2, 1890, as amended, known as the Sherman Act, and the
Act of October 15, 1914, as amended, known as the Clayton Act, and the Act of September 26, 1914,
known as the Federal Trade Commission Act, and the Act of June 19, 1936, known as the Robinson-
Patman Anti-Discrimination Act, shall not apply to the business of insurance or to acts in the conduct
thereof.

(b) Nothing contained in this chapter shall render the said Sherman Act inapplicable to any
agreement to boycott, coerce, or intimidate, or act of boycott, coercion, or intimidation.
Mar. 9, 1945, ¢. 20, § 3, 59 Stat. 34; July 25, 1947, ¢. 326, 61 Stat. 448,

§ 1014, Applicability of National Labor Relations Act and Fair Labor Standards Act of 1938
Nothing contained in this chapter shall be construed to affect in any manner the application to the

business of insurance of the Act of July 5, 1935, as amended, known as the National Labor Relations Act,

or the Act of June 25, 1938, as amended, known as the Fair Labor Standards Act of 1938, or the Act of

June 5, 1920, known as the Merchant Marine Act, 1920.

Mar. 9, 1945, ¢. 20, § 4, 59 Stat. 34,

§ 1015, “State” defined
As used in this chapter, the term “State” includes the several States, Alaska, Hawaii, Puerto Rico,

Guam, and the District of Columbia.
Mar. 9, 1945, ¢. 20, § 5, 59 Stat. 34; Aug. 1, 1956, c. 852, § 4, 70 Stat. 908.
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_;33_6Ezm_zm.no.sa.ﬁmozz;
Cligas 112 5.CL 2091 (1993) .

HARTFORD FINE INSURANCE
CO.. et &, Petitloners,

L)Y
ﬂ).—t:-aﬁ-:z-) el al,

MERRETT UNDERWRITING AGENCY
3>z.>nm3m2.__. LIMITED, e sl.,
Petitionery,

v,
CALIFORNIA et al,
Nos, 91-1117, 71-1128,
Argued Feb, 23, 1993,
Necided Jupp €, 1801,

Justice SOUTER announced the
judgment of the Court and delivered the
opinion of the Court with respect to Parts
I TICA), 111, and IV, and an opinion with
respect o Part [I(B) in which Justice
WHITE. Justice BLACKMUN and Justice
STEVENS join.

The Sherman Act makes every contract,
combination, or conspiracy in unreasonable

1. CGL insurance provides “coverage for third
pany cosualty dsmage clalms against & purchas
er of lnserence fthe ‘Insured).” App. 8
{Cal.Comnplainl 14.3.),

1. Fellowing the lower cauris and the pariles, see
In re¢ Jwremer Anmtitrust Litigarion, 931 F.24

2895

reatraint of intarstate or forelgn commerce
Hlegal. 26 Stat. 205, as amended, 15 U.S.C,
§ 1. These consolidsted cases present
questions about the applieation of that Act
to the insursnce industry, both here and
sbroad. The plaintiffs (respondents here)
allege that both domestle and forsign de-
fendants (petitioners here) violatad the
Sherman Act by engaging in various con-
spiracies to affect the American insurance
mazket. A group of domestic defendants
argues that the MeCarran-Ferguson Act,
'69 Stat. 33, as amended, 15 U.5.C, § 1011
ot seq, precludes application of the Sher
man Act to the conduct alleged; u group of
foreign defendants srgues that the princi-
ple of Internations) comity requires the Dis-
trict Court to refrain from exerching juria-
diction over certain claims against it. We
hold that most of the domestic dofendants’
slleged conduct is not immunized from anti-
trust lisbility by the McCarran-Ferguson
Act, and that, even assuming it applies, the
principle of international comity does not
preclude District Court jurisdiction over the
foreign conduct alleged.

1

The two petitions before us stem from
consolidated litigation eomprising the com-

- plaints of 19 States and many private phin-

tiffs alleging that the defendants, members
of the insurance industry, conspired in vio.
lation of § 1 of the Sherman Act to restrict
the terms of coverage of commercizl gener
al liability {CGL) insurance! avallable in
the United States. Because the cases come
to ys on motions to dismiss, we take the
allegations of the complaints a3 true?

A

According to the complsints, the object
of the conspiracies was to fores certain

P19, 924, 925 (CAV 1991}, we will treat the -
complaint fVled hy Californis as repeesentative
of 1he claims of Alsbema, Arizona, Callfornia,
Massachusents, New York, West Virginia, and
Wisconsin, snd the complaint flicd by Conneil.
cut a8 representative of the clalms of Alaska,
Colorado, Connecticut, Louisians, Marylsnd,

2896

primary [nsurers (Insurers 1_6.-& nour-
ance directly 1o consumers) to change the
tarms of their standard CGL Insurance poli-
clea to conform with the policles the defen-
dant Insurers wanted to sell, The defen-
dants wanted four changes.?

First. CGL Insurance has traditionslly
been s0ld in the Unitsd Statss on an “oc-
currence” busis, through s policy obligat-
ing the insurer “to pay or defland a_m_a..
whenever mads, resulting from an accident
or ‘injurious exposure to conditions' .=_="
occurred during the [specific time] period
the policy was in effect” App. 22
(Cal.Complalnt §52). In place of this tradl-
tional “occurrence” trigger of coverage,
the defendants wanted 3 “claims-made”
trigger. obligating ths Insurer to pay or
defend only those claims made during =.=
policy perind. - Such a policy has the dis-
tinct advantage for the Insurer that when
the policy peried ends without & claim :-w.
ing been made, the insurer can be cectsin
that the policy will not expose it to any
further llability. Second, the defendants
wantad the *“claima-made” policy to have 3
“retrosctive dsta” provision, which would
[urther restrict coverage to claims based
on incidents that oceurred afler a a.n.-_u
dats, Such a provision eliminxtes the risk
that an insuter, by tasulng & clalma-made
policy, would assume liability arising from
incldents that occurred before ths policy’s
sffactive dale, but remained undiscovered
or caused no immediate harm.  Third, CGL
insurance has traditionally covered "sud-
den and accidental” pollution; the defen-
dants wanted o eliminste that coverage.

Michipan, Minnesota, Montsna, New Jersey,
Ohlo. Pennsylvanis, snd Washington. As will
become apparent, thé Callfornis and Connect-
cut Complaims differ slightly in thelr presenta-
tons of background Informston and their
claims (or relief; thelr statamnents of facta are
Idemtical. Because the private party plalniiffs
have chosen In thair brief in this Court 1o use
the Californis Complaint as & “repressntative
model” of thelr chaims, Brief for Respondents
(Privaie Pasty Plaintifls) 3, n. 6, we will assume
that their complalivts track that Complaiot. On
remand, the courts below will of course be free
Io ke into sccount any relevant differences

113 'SUPREME COURT REPORTER

Finally, CGL Insursnce has traditionslly

provided that the Insurer would bear the .

legal costs of defending covered claims
against the insured without regard to the

poliey's stated limits of coverage; the de-

fendants wanted legsl defense costs to be
counted sgainat the stated limits (providing
3 "legai defense cost cap™).

To underatand how the defendants xre
tlleged to have pressured the targeted pri-
mary Insurers to make these changes, one
must be awars of two important features
of the insursnce Industry. First, most pri-
mary Insurers rely on certain outside sup-
port services for the type of Insurance cov-
erage they wish 1o 2ell. Delendant __...-_.._1
ance Services Office, Inc. (SO}, an ass0cia-
tion of approximately 1,400 domestic prop-
srty. and cxsualty insurers (including 4;
primary insurer defendants, Hertford Fire
Insurance Company, Allstate Insursnce
Company, CIGNA- Corporation, -q_a Aetns
Casusity snd Sursty Companyl, is n;. al
most exclusive aource of aupport services
in this country for CGL insurdnce. See id,
at 19 (Cal.Complaint 138). ISO develops
standard poliey forms and files or lodges
them with qsch State’s insurance regu-
Intors; most CGL insursnce written in the

Uniled States s written on thess forms. .

bid. (Cal.Complaint 139); id, at (L
Hde_.?ﬂaau_-_z.. 150). - All of the “tradi-
tional" features of CGL insuranté relevant
to this case were embodied -in the IS0
standard CGL insurance form that had
been (o use since 1973 (1973 ISO CGL
form), Id., st 22 (Cal.Complaint 11 51-I4)
id, at 75 (Conn.Complaint 1% 56-68), For

.-_..o.i the complaints that the parties may
bring 10 thelr attention.

m for Rellef of the Connecticin
u.no.—d.a.-i_-__m___sﬂ QM__HT H-9%0 (Coan. Complaint
11 113=119), charges all the defendanus with an
overarching conspirscy to foree “ﬂ—aﬁ ﬂu s.nl...u.r.
hangss on the. lasursnce mar
m&a.-_._-ﬂ__ﬂ-_at for Rellel of the California
Complaint, id, st 36-4% {Cal. Complaimt 17 111~
150), charge various swbgroups of defendants
with separals conspiracics that had rore Uimit-
ed objects; not all defendants ary alleged 10
have deslred all four changes
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each of its standard policy forms, ISO also
supplies sctusrial and ruting Information:
it collects, aggregates, interprets, and dis-
tributes dsts on the premiums charged,
clxims filed and paid. and defense costs
expended with respect Lo each form, id, st
19 (Cel.Complaint 139); id, st T4

(Conn.Complaint 11 51~52), and on the basis

of this data it predicts future loss trends
snd esiculates advisory premium rales,
Id., st 19 {Cal.Complaint 133); id, at T4
{Conn.Complaint T 53). Most ISO members
csnnot afford to continue to use & form If
1SO withdraws these support services. See
if, at 32-33 (Cal.Complaint 1197, 99).
Second, primary insurers themselves
usually purchase insurance to cover & por-
tion of the rink they asaume from the con-
sumer, Thin socalled "reinaurance” may
aerve al lenst two purposes, protecting the
primary insurer from catastrophic loss, and
aliowing the primary insurer to sell more
insurance than its own [inancisl capacity
might otherwize permit Jd, at 15
{Cal.Complaint 129)." Thus, "[t]he avail
sbility of reinsurance a{fects the ability
and willingness of primary insurers to pro-
. vide insurance to their customers,”" Id., at’
18 (Cal.Complasint 334; id, sl 63
{Conn.Complaint ¥ 4(p)). Insurers who sell
reinsurance themselves often purchase in-
surance to cover part of the risk they as.
sume [rom the primary insurer; such “re
trocessicnal reinsurance” does for reinaur-
ers what reinsurance does for primary in-
surers. See ibid. (Conn.Complaint 14(r).
Many of the def{endants here are reinsurers
or reinsurance brokers, or play some other
specialized role in the reinsurance business;
defendant Reinsurance Association of
Americs (RAA} is a tmde sssociation of
domestic reinsurers,

B
The prehistory of events claimed o give
rise to liability starts In 1977, when 180
began the process of revising its 1973 CGL
4. The First Clalm for Rellel of 1he Connecilou:

Complaint, id, s 88-9%0 {Conn. Complain
$1115-119), charging an overssching conspira:

form. 1. at 22 (Cal.Complaint 155), For
the first time, it proposed two CGL forms
{1984 1SO CGL forma), ong the traditiooal
“oncurrence” type, the other “with a new
‘elaims-made’ trigger” Id, st 22-23
(Cal.Complsint 186). The “clsima-made”
form did not have & ratrosctive date provi-
sion, howsver, and both 1984 forms cavered
“‘sudden and accidental’ pollution” dam-
age and provided for unlimited coverage of
legal defonse costs by the insurer. /d, at
23 (Cal.Complaint ¥169-60). Within the
150, defendsnt Hartford Fire Insurance
Company objected to the proposed 1984
forms; It deaired elimination of the "occur-
rence” form, a retrosctive dats provision on
the "cialms.made” form, slimination of sud:
den and aceidental pollution coverage, and
# logal defense cosl cap, Delendant All
state Insurance Compnny also expressed
its desire for a retroaclive dile provision
on the “claims-made” form. [d., at 24
(Cal.Complaint 161), Majorities in the rele-
vant ISO commitiees, however, supported
the proposed 1984 CGL forms and rejected
the changes proposed by Hartford and All
state. In December 1983, the 150 Board of
Directors approved the proposed 1984
 forms, and IS0 filed or lodged the forms
with state regulators in March 1984, Jbid.
{Cal.Complaint 1.62)."

Dissatisfied with thia state of affairs, the
defandants began to lake other wtepa to
force 8 change (n Lhe terms of coverage of
CGL insursnce generally avasilable, steps
that, the plaintiffs sllege, implemented »
series of conapiracies in violation of § 1 of
the Sherman Act. The plaintiffs recount
these steps as a number of separate epi-
sodes corresponding to different Claims for
Relief in their complaints; ¢ because it will
become Important to distinguish among
these counts and the acts and defendants
associatad with them, we will note theae
correspandences, '

The first four Claims for Relief of the
Cslifornin  Complaint, id, at 36-43
<y encompassing sll of the defendanis and all of

the cenduci alieged, s » 1peclal case. Secn. 18,
infra.
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(Cal.Complaint 21 111-130), and the Second
Ciafm for Relief of the Connecticut Com-
plaint, 1d, st 90-82 (Conn.Complalnt
10 120~124), charge the four domesti pri
mary Insurez defendants snd varyiog
groups of domestic and forelgn _..__._E_J.q..
brokers, and associations with consplrucies
to manipulste the I1SO CGL forms. in

~ March 1984, primary Insurer Hartford per-

susded General .Reinsurance Corporation

_ {Ganeral Re), the largest American reinawr-

er, o take steps either to procurs deslred
changes In the 150 CGL forms, or “failing
that, [to] 'derail’ the entire 130 CGL forms
program.” [d, st 24 (Cal.Complaint 164).
Genersl Re took up the matter with i
trade assoclation, RAA, which crested s
special committee thal met and agreed o
“hoycott” the 1984 ISO CGL forms uniess
& rolroactive-dats provision was added W
the claims-made form, and & pollution ex-
clusion and defense coat cap were -&&.8
both forms, /d, at 24-25 {Cal.Complaint
11 66-66). RAA then sent s letter to IS0
“announc{ing] that its members would not
provide reinsurance for coverages written
on the 198¢ CGL forms,"” id, at 25
(Cal.Complaint 167), and Hartford and
Generat Re enlisted 5 domestic reinsurance
broker to give a speech to the ISO Board of
Directors, In which he stated that no rein-
surers would "break ranks” to reinsure the
1984 ISO CGL fotms, [bid. (Cal.Com-
plaint 168).

The four primary insurer defendants
{Hartford, Aetna, GIGNA, and Allstate)
also encouraged key sctors in the London
reinsurance market, an important provider
of reinsurance for North American tlaks, to
withhold reinsurance for coversges written
on the 1984 1SO CGL forms, [d., st 25-26
{Cal.Compiaint 1163-70). As a come
quence, many London-based undarwriters,

* syndicates, brokers, and rvinsurance com-

panies informed 1SO of thelr Intention to
withhold reinsursncs on the 1984 forms,
id, at 26-27 {Cal.Complsint 11 T1-76), and
at least some of them told 1SO that they
would withhold reiisurance until I1SO incorv
porated all four desired: changes, see Ju-
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pra, at 34, inte the ISO CGL forms. App.
26 (Cal.Complaint T74).

For the first time ever, ISO invited repre-
sentatives of the domestie and forelgn rein-
surtnea markets to spask at an IS0 Execu.
tive Committes meeting. Jd, at 27-23
(Cal.Complaint 178). At that mesting, the
reinsurers. “pressnted their agreed upon
positions that there would be changes in
the CGL forms or no reinsursnce.” /d. at
29 (Cal.Complaint 182), The 1SO Execu-
tive Committes than voled to include & ret.
roactive-dste provision in the claims-made
form, and to sxclude all pollution coversge
from both new forms. (But it neither elim-
insted the occurrence form, hor sdded s
legal defense cost csp.) The 1984 150 CGL
{orms ware then withdrawn (rom the mar-
ketplace, and replaced with forms (1986
150 CGL forma) contsining the new provi-
sions. Jbid (Cal.Complaint $84). After

ISO got reguiatory spprovsl of the 1986

forms in most States where spproval was
needed, 1t eliminated its ‘support services
for the 1973 CGL form, thus rendering it
impossible for most IS0 members to cor
tinue lo use the form, [d. st 323
(Cal.Complaint 1197, 29

The Fifth Claim for Relief of the Califor-
nis Complaint, id, at 43— ﬁo&.ooaur._a.
111381-135), and ‘the virtusily fdentical
Third Claim for Ralief of the Connecticut
Complaint, id., st 92-34 {Conn.Complaint
11 125-129), charge a conspiracy amang &
group of London reinsurers and Z.o_s_d. to
coerce primary insurers in the United
States to offer CGL covernge only on s
claims-made basis. The reinsurers collec:
tively refused to writs new reinsursnce
contracts for, or to renew long-standing
contrscts with, "primary ... insurers un-
lens they were prepared to switch from the
gccurrence to the claims-made form,” id,
at 30 (CalComplsint ¥88); they -slso
smended thelr reinsurance contracts Lo cov-
er oniy clalms made before s *gupset
date’¥ thus eliminsting reinsurance for
claims made on occurrence policies after
that date. Jd. at 31 {Csl.Complaint 11 90
92).
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The Sixth Claim for Relief of the Califor-

nis Complaint, id., st 4548 (Cal.Complaint

11 136-140), and the neatly identics] Fourth
" Claim for Rellef of the Connecticut Com-
piaint, fd, ut 94-95 {Conn.Complaint
11180-134), charge snother conspiracy
among s somewhat dif{ferent group of Lon-
don reinsurers to withheld relnsursnee for
pollution coverage. The London reinsurers
met and sgreed thst all reinsurance ¢on-
tracts covering North American casualty
risks, Including CGL risks, would be writ-
ten with & completa exclusion for pollution
liability coverage. /d., at 32{Cal.Complaint
11 94-95). In sccordance with this agree-
ment, the parties have in fact excluded
pollution Yisbility coversge from CGL rein-
sursnce contrscts since at least late 1985,
Jbid. (Ca).Complaint 194),

‘The Seventh Claim for Raliel in the Cali-
fornia Complaint, id. at 4617 {Cal.Com-
plaint 1% 141-145), and the closely similar
Sixth Claim for Relief in the Connecticul
Complaint, id., st 87-98 (Conn.Complaint
1% 140-144), charge ‘2 group of domestic
primary insurers, foreign reinsurers, and
the ISO with conspiring to restrain trade in
the markets for "excess” tnd “umbrella”
insurance by drafting model forms and pol-
icy langusge for these typss of insurance,
which sre not normally offered on a regu-

_Isted basis. Jd, st 33 (Cal.Complaint
1101, The IS0 Executive Commillee
eventusily relessed standard langusge for
both "occurrence” and “claims-made” um-
brells and excess policies; that language
included a retrosctive date in the clsims-
made version, and an sbsolute pollution
exclunion and n legnl defense cost eap in
both versions. Jd., at 34 (Cal.Complaint
1 105)

3. The California and Connecileut Complaints’
Statements of Facts describe this conspiracy as
involving slpecialized relnsurers in London
snd the United States.” App. 34 (Cal. Complaint
1 106); Id, »1 #7 (Cann. Complaint 1110). The
Claims for Reliel, however, name only London
reinsurerss they do not nume any of the domes--
tic defendants who are the petitioners In No.
91-1111, See id, at 45 (Cal. Complaint ¥ 147
id. a1l 9% {Conn. Complaint T 136). Thus, we
aspame that the domestic reinsurers alleged to
be Invnlved in this conspiracy are among the

PTG Ty

Finally, the Eighth Claim for Rellef of

the Californis Complaint, id, at 47D

(CalComplaint $1 146-150), and its counter-
part [n the Filth Clalm for Reliel of the
Connecticut complaint, id, st 95-97
{Conn.Complaint 11 136-138), chargs &
group of London and domestc retroces-
sional reinsurers ® with conspiring to with
hold retrocessionsl reinsurance for North
American ssapage, pollution, and property
contaminstion risks, Those retrocessions!
reinsurers signed, and have Implemented,
a0 sgreement to use their * ‘best endeav-
ors'” to snsurs that they would provide
such reinsurance for North American risks
“tonly ... where the original business in-
cludes 3 seepage and pollution exclusion
wherever legai and applicable’ ™ Jd., at 35
{Cal.Complaint 1108).* -

C
_ Ninetecn States and a number of private
plaintiffs filed 36 complaints againsl the
insurers involved in this course of events,
charging thal the conspiracies described
sbove violated § 1 of the Sherman Act, 15
US.C. § 1. After the zetions had been
consolidated for litigation in the Northern
District of California, the defendants
moved to dismiss for failure to stale 2

‘causs of action, or, in the alternative, for

summary Judgment. The District Court
granted.the motions to dismiss, [n 7¢ In-
surance Anfilrust Litigalion, 723 F.Supp..
464 (1989). It held that the conduct alleged
full within the grant of antitrust immunity
contained In § 2(b) of the McCarman-Fergu-
son Act, 15 US.C. § 1012(b) hecauae i\

smounted to “the business of insurance™

and was “regulated by State aw" within

*unnamed coconpirators” mentloned In the
complaims. Sce id, a1 48 {Cal. Complain
L 447 {d. aL 98 {Conn. Complisint 7 134).

6 The Ninth, Tenth snd Eleventh Claims {or
Reliel in the Californis Complaint, id, at 49-30
(Cal. Complaint 11 151-156), and the Sevanth
Cialm (or Rellel In the Connecticwt Complaint,
id, at 98 {Conn. Complaimt 1§ 145144}, allcge
siatelaw violations not st fusue here.
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the meaning of that section; none of the
conduct, In the Dlstrict Court'’s view,
amounted to's "boycoty” within the mesn-
ing of the § 3(5) exception to that grant of
jmmunity, 15 US.C. § 1013(b) The Dis-
trict Court alse dismissed the three claims
that namad only certain London-baaed de-
fendants] Invoking internationsl” comity
and applying the Ninth Clreult's declsion In
Timberlane Lumber Co. v. Bank of Amer
ica, N.T. & S.A., 549 F.2d 697 (CA® 1976).

The Court of Appesis reversed. In re
Insuroncs Antitrust Litigotion; 933 F.2d
919 {CAD 1991). Although it held the con- -
dust Involved to be “the business of insur
ance' within the meatiing of § 2(b), It con-
cluded that the defendants could not clalm
McCarran-Ferguson Act sntitrust fmmunl
ty for two Independent ressons. Fint, it
held, the foreign reinsurers wers beyond
the regulatory jurisdiction of the States:
because their activitles could not be “regu:
tated by Stats law” within the mesning of
§ 2(b), they did not fall within that sec
tion's grant of immunity. Although the
Jdomeatic insurers were “regulatod by Stste
law,” the court held, they forfeited their
§ 2(b) exemption when they conspired with
the nonexempt foreign reinsurers. Second,
the Court of Appesis held that, even i the
conduct alleged fall within the scope of
§ 2b), 1t also fall within the § 3(b) excep-
ton for "sct[s] of boyeott, courcion, or In-
timidation.” Finally, as to the three claims
brought solely against foreign defendants,
the court applied its Timberiane analysis,
but conciuded that the principle of intarna-

9, These are the Fifth, 5tath, end Righth Clslms
for Reltel of the California Complaint, snd the
correspending Third, Fourth, and Flfth Claims
for Relief of the Connecticut Complalnt.

Whether agresments smong .primary Insurers
and reinsurers on wch meiters a8 standardized
advisory Insursnce policy forms and terms of
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Zopa} comity was no bar to exercising
Sharmen Act Jurisdiction,

We ted cestiorsdl In No. 91-1111 to
-&z.m_.ﬂw narrow questions sbout the
scops of McCarran-Ferguson Act sntitrust
immunity,’ and In No, 51-1128 to address
the application of the Sherman Act te the
foreign conduct at {ssue? 506 US. —
113 8.Ct. 52, 121 L.Ed.2d 22 (1992} We
pow aflirm ln part, reverse in patt. and

remand.

H
The petition in No, 91-1111 touches on

‘the interaction of two impoertant pieces of
The Sherman Act de

ecanomic legisiation. n A
clares "{a]very contract, combinstion in the
form of trust or otherwise, or conspircs,
i restraint of trade or commerce smong
the severs) States, or with foreign nations.
... to be Ulegal" 15 US5C. §1. The
McCarran-Ferguson Act provides that reg-
ulation of the Insurance {ndustry is genst

ally a mattar for the States, 15 U.S.C.
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§ 1012(s), and (sgain, genenaily) that )

Act of Congress shall be construed to inval
1date, Impair, or supersede sny 1a¥ enactad
by any State for the purposs of regulating
the business of insursnce.”  § 101200
Sectlon 2(b) of the McCarran-Ferguson Act
makes it clear nonetheiess that the Sher
man Act sppiies “to the business of insur-
ance to the extent that such business i not
reguiated by Stats law," m...w.—m:.nﬁs. and
§ 3(b) provides that nothing 1 the MeCar
ran-Ferguson Act “shall render the .

Sherman Act inapplicable to any agreement
0 boyeott, toerce, oF Intimidate, or nct of

Insurance coverage constitute 3 Hoycott’ .E..-.En
the sxemption of the McCarman-Ferguson Act
Pet. for Cert. In No. 91=1111, p. l; see 306 US.
- 113 S.CL 3% 121 LEL24 22 (1772):

9, ‘Tha question presented In No. 91-1128 ix
"Did the court of & properly. umens the
. emraterritorial reach of the US, antitrunt lrwn
In Ught of this Courts 1eschings and contempo-
rary undersianding of tnternational law when !t
hetd that 8 US. dlstricy coust mey spply US-
law to the conduct of 9 forvign ianance men

ket regulated abrosd?” Pet, lor Cert. In Ho. 71-

Hikhp b
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boycott,  coercion,
§- 1013(%).

Petitioners in No, 91-1111 are 2!l of the

domestic defendents in the consolidsted
cases: the four domestic primary Insurers,
the domestic reinsurers, the trade sssocha.
tions IS0 and RAA, and the domestic rein-
ruranee broker Thomas A. Creene & Com.
pany, Inc. They argue that the Court of
Appesis erred in holding, first, that their
conduct, otherwise Immune from sntitrust
liabllity under § 2(0) of the McCatran-Fer-
guson Act, lost ite immunity when they
conspired with the foreign defendants, and,
recond, that their conduct amounted to
“act{s] of boycoit” falling within the excep-
tion to antitrust immunity set out in § 3(b).
We conclude that the Court of Appesls did
erT about the elfect of conspiring with for-
eign defendants, but correctly declded that
all but one of the complaints’ relevant
Claims for Reliel sre fairly read to sllege
conduct {alling within the "boycolt™ excep
linn to McCarran-Ferguson Act santitrust
immunity. We therefore affirm the Court
of Appesls’s judgment that It was error for
the District Court to dismiss the complaints
on grounds of McCarran-Ferguson Act im-
mynity, except as to the one Clsim“for
Relief that the Court of Appeals correctly
found to allege no boycott.

or

A

1,21 By its terms, the antitrust exemp-
tion of § 2(b) of the McCarran-Ferguson
Act applies to “the business of insursnee”
to the extent that such business is regulat-
ed by state law. While "business” may
mean “(x] commercial or industrial estab-
lishment or enterprise,” Webster'a New [n-
ternationsl Dictionary 362 (2d ed. 1942), the
definite articie before “business” In § 2b)
shows -that the word is not used in that
sense, the phrase “the business of insur-
anes” obvicusly nol being meant to refer o
s single entity. Rather, "business” us used
in § 2(b) is most naturally resd to refer to

10. The activitles In question here, of course, ars -

Intimidation,” “{m}arcentile transactions; buying and well:

Ing; [and] traffic,” Jbid.

The cases confirm that “the business of
insurance” should by rexd ts single eut one
setlvity from others, not to distinguish one
ontity from another. In Group Lifs &
Health Ins. Co, v. Royal Drug Co, 440
U.S. 205, 99 8.Ct 1067, B9 L.Ed.2d 261
(1979), for example, we held that § 2(b) did

- not exempt an insurance company from
antitrust lisbllity for making an sgreement
fixing the price of prescription drugs to be
sold to Blue Shield policyhoiders. Swuch
activity, we sald, “would be exempt from
the antitrust laws If Congress had extend-
od the coverage of the McCarran-Ferguson
Act to the ‘business of insurance compa.
nies.' But that Is precisely what Congress
did not do.”" JId., at 233, 99 S§.CL, at 1084
{footnote omitted); see SEC v. National
Securities, Ine, 393 U.5. 453, 459, 89 S.CL.
564, 668, 21 L.Ed.2d 668 (1969) {the McCar-
ran-Ferguson Act's "language refers not
to the persons or compenies who are sub-
ject 1o stnte reguintion, but to laws ‘regu-
lating the busincss of insurance” ) {empha-
sis In original). And in Union Labor Life
Ins. Co. v. Pireno, 458 .S, 118, 102 S.Ct.

8002, 73 L.Ed.2d 647 (1982), we explicitly
framed the question as whether “a particu-
lar practice Is port of the 'business of
insurance' exempted from the antitrust
laws by § 2(b)," id., at 129, 102 5.CL at
3009 {emphasis added), and each of the
three criteris we [dentified concerned a
quality of the practice In question: “firat,
whether the practice has the effect of

- tramsferring or spreading a policyholder's
fisk; second, whether the practice is sn

integral part of the policy relationship be- .

tween the insurer and the insured; and
third, whether the practice is limited to
entitiea  within Wie Inaurance Industry.”
Ibid. {emphasis in original). .

{3] The Courtl of Appeals did not hold
that, under these eriteris, the domestic de-
fendants’ conduct fell outside “the business

of insurance™; to the contrary, It held that
that condition was met.'* See 938 F.2d, at

alleyed ta viclate federa! law, and It might be
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s did it hold the domestic defen-
wmw_t.z.whumcnn to ba “funjreguisted by
Stale law.”" Rather, it constructed an slto-
gether different chaln of ressoning, the -
middle link of which comes {rom s santance
In our opinion In Royal Drug n.m.. “(Rlegu: .
lation ... of foreign reinaurers,” the Oou.:
of Appeals explained, "is beyond the juris-
dlction of the states,” 938 F.2d, at 928, and
hence § 2({b) does not exempt forelgn reln-
surers from sntitrust lisbllity, beczuse
thelr activities ars not “regulated by Stats
taw.” Under Royel Drug Co. "sn exempt
entity forfeits antitrust exemption by Sw
Ing In concert with nonexempt parties.
440 U.S., st 231, 89 8.Ct. at 1083, There-
fore, the domestic insurers, by acting in
concert with the honexempt foreign inaur-
ers, lost their McCarran-Ferguson Act ane
titrust immunity. See 933 F.2d, at 928,
This ressoning ([uils, however, .ean-_._.q‘
even if we ware to agres that foreign rein-
surers were not subject Lo state n.ac._uzos
{ point on which we express no opinion),
the quoted language {rom Royal Drug Co., -
read In context, does not state a propesition
applicabls to this case,

The full sentence from Royal Drug Co.
places the quoted [ragment in s different
light. “In analogous contexts,” we stated,
“the Court has held that 3o exempt entity
forfeits antitrust exemption by -n.m—:n in
concert with nonexempt parties.” 440
U.S., st 231, 99 S.Ct, at 1083. We then
cited two cases desling with the Capper-
YVolstaad Act, which Immunizes {rom Liabil
ty under § 1-of the Shermas Act particular

lempuing 1o think that uniawful scts are implic.

ly excluded From “the busloess of inrwrsnce.”
_._..-._ § 2bY's grant of immunity awrumecs that

scts which, but for that grant, would violste the.

al
Sherman Act, the Claylon Act, of the Feder
Trads Commission Act, are part of The business
of —.-!3:3., "

3. We sl cliod twe cases deall ‘with the
unity of cartaln sgresments of unions
ﬁﬂ ._.,..wo Clayton and. Norris-LaGuasdis Acts.

231-232, 99 5. 8t 1083-1084.
m...ﬂ.nu.sﬂ_w..n“tﬂa. did not boid that labor

their immunity wheoever they enter
._-.”_cou--n__“-!e._.- with employers; 1o the con-
. :5.1:&..94_&150!&.?9.! thet

4 g R '

- v, Sunkist Growers,
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activities of certain persons ..-:n-nnn_..ﬁ

the production of sgricultursi products,

§ 1 of the Capper-Volstaad Act, 42 Sat

ses Case-Suayne Co.
Inc., 389 U.S, 384, 88

; ted
Ct. 528, 19 L.Ed.2d 621 (1967% Unite
m“a. v. Borden Ca., 308 U.S. 188, 60 s.Ct
182, B¢ L.Ed. 181 (1939). DBecause these
cases relled on statutory langusge refer-
ring to certain “pervons,” whereas we 1pe-
cificslly acknowledged in Royal Drug Co.
that the znOua?mﬂn.Eo:.wnn immun:
jzes sctivities rather than enuties, iee 440
U.S., st 232-233, 99 S.Ct, at 1083-1084, the
anslogy we were dawing was on. course 3
loose one. The -nn.-a.ac..aup insurance
compsnies made with “parues whoily o_:m.
side the insurance indusury.” id., at 231, ¥
S.CL at 1083, we noted, such as the reuil
pharmacists {nvolved in Royal .9._3 Co.
itself, or "automobile body repair shops or
landlords,” id, st 232 99 S.Ct. at 1084
{foctnots omilted), sre ynlikely 10 be -.aoE
anything that could be a-__&...;- business
of insurance,” ua distinct from ._.. w.u.oaﬁ
“huginesy of Insursnce companies. id.
at 233, 99 S.Ct, at 1084, The alleged
agreements st isue {n the instant a..«..&
course, sre entirely dilferents the mo:_ﬂ._
reinsurers sre hardly "wholly outside the
insursnce industry,” and respondents do
not contest the Court of Appeslss __o_.m;n
that the agreements concern .”E.d.._.sa._
of insurance.” These facts neithergupport
aven the rough analogy we drew in Royol
Drug Co., nor fall within the rule sbout
acting In concert with ponexempt partes,

388, 7 US.C. § 29%;

-confemplates agreements on wages not
uu_.__-«,ﬂ“qz...ioun ?ME&..E smploysrs snd 3 union
but agreements berween the E._n:.o:... n.n._._n._.‘..
ers 1n & muhii-amployer bugaining wnit k.um
Workers v, Penningion, 381 US. 637 b4,
S.CL 1505, 1590, 14 LEJ.2d 616 (1965). Be:
cause the cases sasrd ocly for the propesiiton
that lsbor unions sre oot foumune from ant-
twrust llability (or esrtalo ypes of -.ﬂn_.axuc

" with employers, such W agreements “o aﬂo.m
» cestaln wage scale on other bargaining units.
id, al 643, 33 5.CL. ut 1591, they do not support
the far more generul statement that etempd ent
ties losa mmunity by consplring with won-cx-
tmpt entities

@& 63
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“which derived from a statute inapplicahle

here. Thus, we think it was error for the
Court of Appesls to hold the domeatie in-
stirers bereft of their McCarran-Ferguson
Act exemption simply because they agreed
or acted with foreign reinsurers that, we
arsume for the sake of argument, were
“not teguiated by Stats law." 12

o0 8

——

According .

to the complaints, primary insurer defen.
dants Hartford and Allstate first tried to
convince other members of the IS0 that
the 180 CGL forms should be changed to
limit coverage in the manner we have de-
tailed above, see supra, at 2897; but they
failed to persuade a majority of members
of the relevant ISO committees, and the
changes were not made. Unable to per
suade other primary insurers to agree vol-
untarily to their terms, Hartford and All-
stete, joined by Aetna and CIGNA, sought
the aid of other individuals and entities

t2. The Court of Appealy’s sssumption that “the
American reinsureis ... sre subject to regula-
ton by the states and therefore prima facic
immune,” 938 F2d, al 928, appears o rest on
the entity-based analysis we have rejected. As
with the foreign reinsurers, we express no opin-
lon whether the activities of the domestic rein-
surers were "regulated by State law™ and leave
that ﬂ_acoa:oa 1o the Court of Appeals on re-
mand,

. who were not members of ISO, and who

would not ordinarily be parties to an agree-

ment setting the terms of primary inaur-

ance, not being in the business of selling it.
The four primary insurers convinced these
individuals and entities, the reinsurers, to
put pressure on ISO and its members by
refusing to reinsure coverages written on
the 180 CGL forms until the desired
changes were made. Both domestic and
foreign reinsurers, acting at the behest of
the four primary insurers, announced that
they would not reinsure under the 1SO
‘GGL forms until changes were made. As
an immediate result of this pressure, IS0Q
decided to include a retroactive-date provi-
sion in its claims-made form, and to excluda
all poltution coverage from both its claims-
made and occurrence forms. In sum, the
four primary inaurers solicited refusals to
deal from outside the primary insurance
industry as a means of forcing their fellow
primary insurers to agree to their terms;
the outsiders, acting at the behest of the
four, in fact refused to deal with primary
Insurers until they capitulated, which, in
part at least, they -did.

[ ——

i

Finally, we take up the question present-
ed by No, $1-1128, whether certain claims
against the London reinaurers shounld have
been dismissed as improper applications of
the Sherman Act to foreign conduct. “The
Fifth Claim for Relief of the California
Complaint alleges a violation of § 1 of the
Sherman Act by certain London reinsurera

" who conapired to coerce primary insurers

in the United States to offer CGL coverage
on a claims-made basis, thereby tnaking
“pecrrrence CGL coverage ... unavailable
in the State of California for many risks.”
App. 43-44 (Cal.Complaint 1% 131-135),
The Sixth Claim for Relief of the California
Compluint allages that the London reinsur-
ers violated § 1 by a conspirsey to limit
coverage of pollution risks in North Amer-
ica, thereby rendering “pollution liability
coverage ... mlmost entirely unavailable

" for the vast majority of casualty insurince

purchasers In the Stats of Californis.” 7d.,
at 45-46 (Cal.Complaint §%-136-140). The
Eighth Clalm for Relief of the California
Complaint alleges s further § 1 violation
by the London reinsurers who, along with
domestic retrocessional -reinsurers, con-
spired to limit coverage of seepage, pollu-
tion, and property contamination riska in

~ North America, thereby eliminating such

coverage in the State of California® [d,
at 47-48 (Cal.Compluint 1% 146-150).

& 9
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[¢,8] At the outsat. we-nota that the
District Court undoubtedly had jurisdiction
of these Sherman Act claims, as the Lon-
don reinsurers spparently conceds. SeeTr.
of Ora) Arg. 37 ("Our position iz not that
the Sherman Act does not spply In the
senss that a minims! basis for the exercise
of jurisdiction doesn't axist hers. Our posi-
tion is that thers sre certain circumsiznces,
and that this is one of them, in which the
interests of another Stale are sulficient
that the exercise of that jurisdiction should
be restrmined”).¥ Although the propesi-
tion was perhaps not always free {rom
doubt. 1ee American Banana Co. v. Unil-
ed Fruit Co.. 218 U.S. 347, 29 5.Ct 511, 63
L.Ed, B26 {1809), it ia wall established by
naw that the Sherman Act applies to for-
eign conduct thal was mesnt to produce
and did in. fact produce some substantial
effect in the United States. See Molsushi-
tn Elec, Industrial Co. v. Zenith Radio
Corp., 415 U.S. 574, 582, n. 6, 106 S.Ct.
1348, 1354, n. 6, 890 L.Ed.2d 538 {1985}
United States v. Aluminum Co. of Amer

1. One of the London reinsurers, Sturge Rein-
surance Syndicate Managemen! Limlted, aryues
that the Sherman Act does not apply to us
conduct in artending s single meeting at which
11 wllegedly agreed to exclude sif poliviion cov.
crage from iy relnsurance contracis. Briaf for
Petitioner Sturge Relnsurance Syndicate Man-
agement Limited I No. 911120, p. 22, Sturge
may have snended only one meeling. but the
sllepations, which ‘we are hound 10 credit, re-
mait that It participated in conduct that wis
intended to and did In fact produce a subsan-
tal elfect_on the American Insurance market.

22 Justice SCALIA believes that what i3 » issue
in this case is prescripiive, as opposed to.wb-
ject-matter. jurisdiciion. Posi, st 2918 The
parties do not question preseriptive jurisdiction.
however, and for good resson: 1t is well esub-
lished that Congress has exercised such jurisdic.
tion under the Sherman Act. See G. Born & D.
Westin, International Clyl] Litigation In United
States Courts 542, n. 5 (2d ed. 1992) {(Sherman
Act is 3 “pnme exsmpl{e] of the simultanecous
exercise of preseriptive jurisdiction and grant of
subject matter jurisdiciion™).

1%. Under § 402 of the Forslgn Trade Antitrust
Improvernents Act of 1982 {FTAIA), 9% Sl
1246, 13 US.C. § 6a, the Sherman Act doss not
apply to conduet Involving foreign trade or
commerce, other than Import \rade or impant

commerce. unless “such conduct has » direct.

vea, 148 1.2d 418, 444 (CA2 1045) (L. Hand,
J.}: 'Reststament (Third) of Forsign Rels-
tions Law of the United States § 415, and
Reporters’ Note 3 (1687) {hereinaftar Re-
statement (Third) Forelgn Reiations Law);
1 P. Arseds & D, Tumner, Antitrust Law
1238 (1978): of. Continenial Ore Co. v
Union Carbide & Cardon Corp, 310 US,
£90, 704, 82 S.CL. 1404, 1413, 8 L.Ed.24 117
(1962) Steele v, Bulova Watich Co., 344
U.S. 280, 288, 78 5.Ct. 252, 256, 97 L.Ed.
319 (1962 United States v. Sisal Soles

" Corp., 274 U.S. 268, Z15-276, 47 5.Ct. §82,

693-594, 71 L.E4. 1042 (19214 Such is
the conduct alleged here: that the London
reinsurers engaged in unlawful conspira-
cies to affect the market for insurance In
the Uniled States and that their conduct In

fact produced substantisl effect.® See 938

F.zd, st 933,

16} According ta the London reinsurers,
the District Court should have declined to
exercise such jurisdiction under the princi-
ple of international comity.®® The Court of

substantlal, and reasonably lorescesble slfect®
on domestic o7 import commerce. 13 US.C.
§ 6a(1MA), The FTAIA wai Intended 10 exempl
from the Sherman Act export irsnsactions that
did not injure the Unlied Siates cconomy, see
H.R.Rep. Mo, 97-686, pp. 2=, 9=30 {1942); P..
Arecda & 11, Hovenkamp, Antitrust Law 3 236',
pp. 296=297 (Supp.1992). and It Is unclear how
it might apply 1o the conduct alleged hare. Also
unciesr is whether the Act's “direct, substantlal,

. and reasonsbly foreseeable cllcct® standard
amands existing law or merely codifles it, See
id, 12)8'a, p, 397, We need not address these
questions here.  Assuming thai the FTAIAS
standard affects this case, snd assuming further
that thay standard differs from the prior law,
the conduct alleged plainly meeis i3 require:
menis.

24. Justice SCALIA contends that comlty con-
cerns ligure into the prior analysis whether jur:
_ isdiction exists under the Sherman Act. Post, a1
" 19-20. This contention is Inconalsient with the
general understanding that the Sherman Act
covers foreign conduet producing & substantist
Intended effect In the Unbied Siates, and that
concerns of comity come inte play, I st all, only
sfrer & court has determined that the acts com-
plained of sre wbject to Sherman Act Jurladic.
ton, Sex Unied Siais v. Aluminum Co. of
America, 148 F.24 418, 444 {CA2 1943} £t fol-
lows from what we have ... said thal the

1
..l.—lm ——va
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Appeals agreed that courts should look to
that principle In deciding whether to exer
cise jurisdiction under the Sherman Act
Id, st 932. This svailed the London rein-
aurers nothing, however. To be sure, the

Court of Appeals belleved that “application .

of [American] antitrust laws to the London
reinsurznce market 'would lead to aigmifl-
cant conflict with English law znd pollcy,’
and that “[s]uch a conflict, ucless cut-
weighed by other factors, would by itsell

ba reason lo decline exercise of jurisdic-

tion.” Jd, at 933 (citation omitted). But
ather {actors, In the court's visw, including

- the London reinsurers’ express purposs o

affect Uniled States commercs snd the sub-
stantial nature of therafleet produced, out-
weighed the supposed conflict and required
the exercize of jurisdiction in this case.
Id., st 934, - '
{71 When it enacted the Forelgn Trads
Antitrust Improvements Act of 1982
(FTAIA), 96 Stat. 1246, 15 US.C, § Ss,
Congress exprested no view on the ques-
tion whather & court with Sherman Act

Jjurisdiction should sver decline to exercise -

such jurisdiction on grounds of Internation-
al comity. See H.R.Rep, No, 97-586, p. 13
(1982) (I & court determines that the re-
quirements for subject matter jurisdicton
are met, {the FTAIA) would have no effect
on the court['s] abllity to employ notions of
comity ... or otherwise to take sccount of
the internationsl charscter of the transas-
ton™) {cling T¥mberlane). We need not
decide that question here, howsver, for
oven aasumming that In s proper case & court
may decline to exercise Sherman Act juris.
diction over foralgn conduct {or, as Justics
SCALIA would put it, may conciude by the
employment of comity analyals in the first

S A, o ade. swost, U they
s
wers intended 1o affect {mports and did sffect
them™); Mannington Mills, Inc. w, Congolea
Corp, 395 P24 1207, 1394 (CAY 1979} {oncs
cowrt determines that jurfsdiction eulsts under
the Sherman Act. queston realos whether
comity precludes Ity exurcise); H.RRep, Ho, §7-
638, p. 13 (1982).  Bul of. Jimberiane Lumber
Co. v. Bank of America, N.T, & SA, 349 F2d
597, 413 (CA? 1976); 1. J. Atwood & K. Brew-

Ce el
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[nutence that there is ne jurisdietion), intar
national comity would not counsel sgainst
exerciting jurisdiction in the circurmstances
alleged here.

[8,9] The only subatzntial question in
this ¢ase is whether “there is in [act 8 true
conflict between domestic and foreign
law." Société Nationale industrielle Aé-
roypatiole v. United States District
Court, 482 U.S. 522, 555, 107 5.CL 2542,
2562, 96 L.Ed.2d €61 (1987} (BLACKMUN.
J. concurring In part and dissenting in
part). The London reinsurers contend that
applying the Act %o their conduct would
conflict significantly with British law, and
the British Government, sppearing before
us 35 amicus curige, concurt. Ses Brief
for Petitioners in No. 91-1128, pp. 22-27;
Brisef for Government of United Kingdom
of Great Britain and Northern Ireland a3
Amicus Curigs 10-14. They assert that

Parlisment hus established » comprehep-
sive regulstory regime over the London.

reinsurance markel and that the conduct
alleged hers was perfectly consistent with
British law and policy. But this is not to.
state s conflict. "[T]he fact that conduct is
lawful in the state in which it ook place
will not, of itsell, bar application of the
Uited States antitrust laws.” even where
the foreign astate has a stong policy to
permit or encourage such conduct. Re
statament (Third) Foreign Relations lLaw
§ 415, Commant j; see Continim(al Cre
Co., supra, 310 U.S., st 706707, 82 S.Ct.,
at 1414-1415. No conflict exists, for these
purposes; “where & peraon subject to regu-
lation by two states can comply with the,
Taws of both.” Ruststement (Third) For-
sign Ralations Law § 403, Comment ¢

ster, Antitrust and American Burioess Abroad
164 (1981). To any eveny, the parties conceded
jurisdiction at oral wrgument, pee supre =t
1908-2909, and we ses 0o heed 19 address Lhis
contention hers,

1% Justiee SCALIA says that we pn the cart
before the horse Ia cliing this autherity, for he
argues [t may be apposite only sfer 2 detarm!-
nstlon thet jurisdiction over the fordgn scu i
rensonable. Parg at 1922, But whaterer the

70
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Sinoe the Loodon reinsurers do nob argus
that British ipw requires themy fo sct In

some fashion ‘prohibited by the lawioftbe .

United States, see Reply Brief for Petition-
ers in No, 91-1128, pp. 7-8, or clalm that
their compliance with the laws of both
countries is otherwise bnpossible; we ses
no conflict with British law. Ses Restate-
ment (Third) Foreign Helstions Law § 403,

Comment ¢, § 415, Comment /. We have

ne peed in this case to address other con-

aiderstions that might inform s declsion to

refrain from the exercise of jurindiction on

grounds of internationsl comity.

v

The judgment of the Court of Appesls is
affirmed in part and reverved in part, and-
the case is remanded for further proceed-
ings consistent with this opinion.

It it an ordered.

Justice SCALIA delivered the opinion of
. the Court with respect to Part 1, and

delivered a dissenting opinion with respect
to Part II, in which Justice O'CONNOR,
Justice KENNEDY, and Justice THOMAS
hsve joined. : . .

With respect to the patition in No, 91
1111, 1 join the Court’s judgrnent snd Part
| snd 11-A of its opinion. 1 write separats-
ly becavse [ do mot agree with Juatice
SOUTER's snalysis, set forth In Part 1I-B
of hix opinion, of what constitutas » “boy-
cotl™ for purposes of § 3(b) of the McCar
ran-Ferguson Acl, 15 US.C. § 1013(b).
With respect to the petition In No. 92-1128,
1 dissent from the Court's ruling concern-
ing the extrsterritorial application of the

Sherman Act. Part | below discusses the .

boyeott lssue; Part Il extrsterritorislity.

order of carnt and borse, confUict Im this seose ls
ihe culy subsantal lmus befors the Coun.

1. Section 3(b) of the McCarran-Fergusan Aci,
15 US.C. § 1013(b). provides:

l

" Detarmiing proper applicstion of § 3(b)
-of the McCarran~Ferguson Act to the pres-

_“ant casy requirés precise definition of the

word “boyeott®! 1t Is s relatively pew
word, little more than » century old, It
was first used In 1880, to describe the
collective -azHon taken sgalbat Captain
Gharlas Boycott, an English sgent msnag-
ing various estates In Ireland. The Land
League, a5 Irish orgealzation formed the
previous yesr, had demanded that landlords
reduce their rants and had urged tenants to
avold deallng with thoae who failed to do
s0. Boycott did not bend to the demand
and Instaad ordersd evictlons. In retaliz-
tion, the tenants “sen[t] Gaptain Boycott to
Coventry in a vary thorough manner” J.
MeCarthy, England Under Gladstone 108
(1886}, "“The populstion of the ragion for
miles round resolved not to have anything
to do with him, and, ss far s they could
prevent It, not to sllow xny one else to have
snything to do with him.... [Te awlul
sentencs of sxcommunication could herdly
have tendered him more helpiessly slone
for & tme. No one would work for him;
no one would supply him with food.” /d,
at 108~109; see also H. Laidler, Boyeotts
and the Labor Struggle 23-27 (1968)
Thus, the varb made from the unfortunate
Captain's name haa had from the outset the
mesning It continues {o carry todsy. To
*hoyoott" mesns “[to combine in refusing
to hold relations of sny kind, socisl or
commarcisl, public or private, with (a
neighbour), on account of politieal or other
differsncen, 80 as to punish him for the
position he has taken up, or cosrce him into
abandoning it.” 2 The Oxford English Die-
tonary 468 (2d «d. 1989).

1110} Patitioners have suggested that a
boycott erdinarily requizes "an absoluta re-
fuss] to deal on sny terms,” which was
concededly not the case here. Briaf for

"Rothing contalned In this Act shall render
the sald Sharman Act Inapplicable 1o sny agree:
ment 1o baycolt, coerce, of Intimidate, or act of
boycolt, cosrclon, of Intimidation.”

2011
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Petitioners ln No, 91-1111 p. 81; seé also
Reply Brief for Petitioners In No, 91-1111
op. 12-13, We think not. As the definition
juat recited provides, the refussl-may be
imposed “to punish [the target] for ths
position he has iaken up, ov cosrce him
into abondoning it The refusal to deal
may, In other words, be conditional offer-
ing ita target the incentive of renewed deal-
ing If snd when he mends his ways. This
is often the case—and indeed seems to
have been the case with the original Boy-
cott boycott, CL McCarthy, supro, st 109
(noting that the Captain later lived “at
peace” with his neighbors). Furthermore,
ather dictionary definitions axtand the term
to include & portial boycott--s refusal to
engage In some, but not sll transactions
with the largeL. See Webstar's New Inter-
national Dictionary 321 (2d ed. 1950) (defin-

ing “boycott” as-“to withhold, wholly or in

part, socisl or business intercourse from,
a3 80 expression of disapproval or mesns
nf cocrcion™ (¢mphasis added). .

{13] 1t is, however, Important—and cru-
cial in the present case—to distinguish be-
tween 1 conditional boycott and & concerted
agreement Lo seek particular terms in pur
ticalsr lransactions. A concerted sgree
ment to terms (s “carialization”) ls “a way
of obtaining and sxerciaing market power
by ‘concertedly exacting terms like thoss
which & monopolist might exact.” L. Sulle
van, Law of Antitrust 257 (1977). The
parties to auch an agreement (the members
of a cartsl) are not engaging in & boycott,
hecause:

*They are not coorcing anyone, st least

in the ususl sens« of that word; they asse

merely (though concertedly) ssying 'we
_ will deal with you only on the following
trade terms’ .

2. Under the Oxford English Dictionary deflnd-
tion. of course, this example would not be »
ggigr&!!ﬂ-a
of sll relations with the Capain, But K one
recognizes partial (as we and Justies
SOUTER do), and I ong bellsves {ns Justice

SOUTER does but we do not) that Use purposs -

of & boycott can be 1o secury diferent terms In

* the very transaction that Is the ol .
of ;..w&.s... then It s _a_suw_.ﬂan explain

113 SUPREME COURT REPORTER

.. Indeed, if 3 concerted sgreement,
.say, to include ® security deposit in all
contracts i & ‘boycott’ becauss it ex
cludes s1] buyers who won't agree to it,
then by parity of reasoning every price
fixing sgreement would be @ boycott
also, The use of the single concept. boy-
cott, to cover agreements 30 varied in
nature can only add to confusion.” Ibid.
(emphasis added),

Thus, If Captain Boyeott's tenants had
agreed among themaelves thal they would
refuse to renew thair leases unless he re
duced his rents, that would have been &

~concerted sgreement on the terms of the

Jeases, but not 8 boycott.? The tenants. of
course, did more than that: they refused to
engage in other, unrelated transsctions
with Boycott—e.g., selling him food—un-
less he sgreed o their terms on rents. qt
is this expsnalon of the refussl to deal
beyond the targeted transaction that pives
great coercive force to 8 commaercial boy:

cotl: unreiated transactions sre used 13 ’

levarage to achiave the terms desired.

The proper definition of "boycott” is evi-
dent from the Court's opinion in Eostern
Siates Retgil Lumber Dealers’ Assn t.
United States, 23¢ U.S. 600, 34 S.CL 951,
§8 L.Ed. 1430 (1914), which is recognized In
the antitrust fleld a3 one of the "leading
case{s] Involving commercial boycotts.”
Barber, Refusals to Daal under the Federsl
Antitrust Laws, 103 U.Pa.L.Rav, 847, B3
{1955) The associations of IE_ lumber
dealers in that case refused to buy lumber
from wholesale lumber dealers who sold
directly to consumers. The boycott st-
tempted “to Impose &3 & condition ... on
[the wholesals dealers’] trade that they
‘shall not aell in such manner that s locs!

why this Is not n boycott, Under Justice SQUT-
ER's raasoaing, it would be 8 boyeoit, at leant U
the tenants scted "st the behest of” {whatever
thel wiama), ante, 41 3907, the [rish Land
Lasgue. This hypothetleal shows that the prob-
tems presanted by partial boycos (which we
agres (all within § Jb)} meke more urgent the
seed to distinguish boycots from concerisd
agresmenis on lerms

T T ™
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retailer may regard such sale ms sn in-
fringement of his exclusive right to trade.”
234 U.S., st 811, 34 S.Ct, st 954, We held
that to bs an "artificial conditio[n),” since
the tade of the wholesaler with strsngers
was directly sffected, not becauss of any
supposed wrong which he had dons to
them, but because of a grievance of & mem:
bet of nne of the sssocistions.” Jd., s\
£11-612, 34 S.CL at 964. In other words,
the associstions’ actlvities were a boycolt
" because they sought an objective—the
wholesale dealers’ forbexrance from retadl
trade—that was collaters] to their transac.
tions with the wholesalers.

Of course as fur s& the mra..a-: Act
(mylgide the exempted insurance field) s

cancerned, conceried agreements on con-

tract tertns are as unlaw(ul zs boycotus.
For example, in Paremount Fomous La.
sky Corp. v. United States, 282 U.S. 30, 51
S.CL 4%, 75 L.Ed. 145 (1930), and United
Stgtes v. Firsl Nalional Pictures, Inc.
282 US. 44, Kl S.Ct. 45, 16 L.Ed. 151
{1930}, we held unreasonabld an agreement
among compeling motion picture distribu-
tora under which they refused to license
films to exhibitors except on standardized
terms. We alio found unressonsble the
restraint of trade in Anderson v. Shipown-
ers Assn. of Pacific Coast, 212 U.S. 359, 43
].CL 125, 71 L.Ed. 298 (1926), which in-
volved an attempit by an associstion of em-

3, Justice SOUTER points out that the Court In
5t. Paud Fire & Maring Ins. Co, v, Berry, 35 US.
511, 93 5.C1. 2923, 57 L.Ed.2d 932 (1978), found
the 1erm boycotl "does not reler to *"a unltary
phenomenon.”*” anie 3t 2905 (quoting Berry,
supra, ok 543, 98 5.CL at 2931 (quoting P. Arec:
da. Antitrust Analysis 381 (2d ed, 1974))}, and
assens that our position contradicts this. Amic
1 2907-2908. Bul to be not & “unitary phenom-
enon™ is different From belng an allencompass-
jng one. ~Boyeou” |y » multifaceted "phenome-
non” that includes condisional boycouls, puai-
live s, coercive boycotis, partial boyootu.
labor 15, pollical boycolts, socisl boy-
cotis, e1c. 11 merely docs mof Include refusals to
deal becaum of objections to proposed terms

‘4. See United Stareg v. Frankfort Distilleries, in:.
324 US, 183, 195-396, 290, 65 S.CL 661, 662-
$6), 664, 89 L.Ed. 951 (1948) (vefussl 10 engage
In all wranasctions with targeted companies un-
less they agreed 1o defendsnts’ pricefining

T T

ploysrs to eatablish industry-wide terms of
employment. Thess sorts of concerted ac
tions, similar to what is slleged to huve
occurred here, are not properly characler
ized as “boycotts,” and the word does not
sppear In the opinfons.? In fact, In the 65
years between the colning of the word and
ennctment of the MeCarran-Ferguson Aet

in 1946, *boyentt” appears in only seven

opinions of this Court Involving commenrcisl
{nonlabor) antitrust matters, and nol once
is it used a3 Justice SOUTER uses it—to
describe & concerted refusal to engzge in
particular transactions until the terms of
those transactions sre agreeable!

In addition to s use in the antitrust
field, the concept of “boyzott” frequently
appears In Iabor iaw, and in this context a3
well there Is & clear distinction betwesn
boycotts and concerted agreements seeking
terms. The ordinary strike seeking better
contract terms is & "refusal to deal"—te.,
union members refuse to well their labor

until the employer capitulates to their con- -

tract demands. But no one would call this
s boycott, bacause the conditions of the
“refusal to deal” relate directly to the
terms of the refused transaction {the em-
ployment contract). A refusal to work
changes from strike Lo boycott oaly when it
seeks to oblain sctlon from lhe employer
unrelstad o the employment contract,

" scheme); United States v, South-Eastern Under-
writers Asm., 312 US. 533, 335, 534, J62, 64
S.Cu 1162, 1164, 1165, 3170, 38 L.Ed. 1440
(1944) (discussed infra, at 2915-2916) Unired
Siaies v, Bawich & Lomb Opiical Co., 311 US.
707, 722, &4 S.C\. 805, §13, 88 L.Ed. 1024 (1944)
{word used In relerence to a relual o deal 28
means of enforcing resale price malnienance);
Faskion Originators® Guild of Americs, Inc. v,
FTC. M2 US. 457, 481, 465, €67, 61 S.C0 703,
708, 707, 708, §5 LEd. 942 {194}) {boycort of
retailers who sold compatitors’ producu); Ui
«d States v, American Livartock Commisnion Co.,
179 U.S, 435, 436=431, 49 5.CL 425, 42¢, T3 LEd,
787 (1929) (sbsclute boycoll of s compellng
livessock associstion, intsnded to drive It out of
business); Easterw Stater Lumber Assn., supre,
234 US., st $10-511, 34 S.CL, a1 933, 934 (dis

cussed suprs, a1 2N2-2913); Nak w Unired

States, 229 US. 37, 316, 33 5.CL 740, 74, ¥
LEd. 1232 ($913) (word uied In passing).

.dﬂ -
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This distinction Is well Nustrated by Lhe
famous boycott of Pullman cars by Eugene
Debs' Americsn Railwsy Union in 1834,
The incident begsn when workers st the
Pullmsn Palsce Car Company called 3
atrike, but the “boycolt" occurred only
when other members of the Amarican Rail-
way Unlon, not Pullmen employess, sup-
ported the strikera by refusing to work on
sny train drawing & Pullman car. Sea Int
re Debs, 158 U.S. 664, 586-567, 16 S.C.
900, 901, 39 L.Ed. 1092 {1895} {statement of
the case); H. Laidler, Boycotts and the
Labor Struggle 100-108 (1968). The refus-
a1 10 handle Pullman cars had nothing to do
with Pullmsn carb ‘themaslves (working on
Pullman cars was no more difficult or den-
gerous than working on other cars); rath-
er, It was In furthersnce of the collstersl
objactiva of oblaining better smployment
terms for the Pullman workers. In other
labor cases us wall, the term “boyeott"
invarisbly holds the meaning that we 33

cribe to it: its gos} is Lo alter, not the terms -

of the refused transaction, but the terms of
warkers' employment.®

The one case In which we have found 30
activity to constituts s "boycott’ within the
masning of the McCarrsa-Ferguson Act is
St Paul Fire & Marine Ins. Co. v. Barry,
438 U.S. 531, 98 S.Ct. 2928, 67 L.Ed.2d 932
(1978}, There the plaintifls were licensed
physicians and their pationts, snd the de
fendant (St Paul) was s malpractice lnaur-
er that had refused to renew the phys
clans’ policies on an “occurrence” basis,
but insisted upon & “claims made” basis.
The allegstion was that, at the jnstance of
St. Paul, the thres other malpractice insur
ers In the Stats had collectively refused to
writs Insurance for St. Psul customers,
thus forcing them to sccept St. Paul's ve

5. Sca, g, Bedford Cut Stons Co, v Stone Cul.
ey’ 274 US, 37, 47, 49, 47 8.1 302, 328, 318,

7t LEd. 916 (1917) {refussl 10 worek on stone

received from nonunicn Mu....-...._lw et
Printing Press Co. v. Desring, U.S. 44), 462-
463, 41 3,01 172, 174-175, 43 LEL Yo (1N
(boyeeit of warger's product uadl it sgreed 10
unlon's employment demsnds) nl.ﬂl.- v
Bucks Stove & Raxge Co, 211 US. 418, 31 S.CL
492, 5% L.EZ. 797 (1941) (boycott of company’s

11¢ SUPREME COURT REPORTER

nawal terms. Unsurprisingly, we heid the

. allagation sufficlent to state 8 cause of

action.” The Inslsted-upon condition of the
boyeott (not being & {ormer St. Paul policy-
holder) was “artificiai”: it bore no relation-
ship (or sn "artificial” relationship) w the
propossd contracts of insurance that the
physlclans wivhed to sonclude with St
Paul's competitors.

{12] Under the standard described. it is
obviously not 3 “boyeott” for the reinsor
ers to “refusfe] Lo reinsure coveraged writ-
ten on the 1SO CGL forms until the desired
changes were made,” ante. at 2905, be
cause the termsy of the primary coverszes
are central elements of the reinsurence
contract—they are what Is reinsured.. See
App. 16~17 (Cal.Complaint ¥ 26-27)." The
“primary policies are ... the basis of Lhe
losses that are shared in the reinsurarce
agreements.” [ B. Wabb, H. Anderson. J,
Cookman, & P. Kensicki, Principles of Re-
insurance 87 (19901 see siso id. at 55;
Gurley, Regulation of Reinsursnce in the
Unlted States, 19 Forum 72, 73 (1983). In-
deed, relnsurance is 5o closely tied to the
terms of the primary insursnce contract
that ont of the two categories of reinsur-
ance {sssumption reinsurance) substitutes
the reinsures {or the primary or veeding”
insurer and places the reinsurer.into con-
tractual privity with the primary insurer's
policyholders. See id, st 13-T4; Colonial
American Life Ins. Co: v. Commisnioner.
191 U.S. 244, 247, 109 S.Cu. 2408, 2411, 105
LEd.2d 199 (1589); T.-Newmnaa & B. Os.
trager, Insurance Coverage Disputes 16-16
(1950). And in the other category of rein-
surance (ilndemnity reinsurance), sither the
wrms of the underlying ipsurwnce policy
are incorporstad by reference (if the rein

products becauss of allegedly unisir labor prac:
tices); Loswe w Lawlor, 208 us. 174, 38 S.C.
301, 52 L.E4. 438 {1908) (baycol of fur hats
._ﬁ.r__q-%uc.-.tﬂt:n-:qt i
workers (o be uaionizad), See slso Apes Ho-
rery Co. v Ledar, 310 US. 449, 50)-3505, &0
S.Ct 982, 997-999, 34 LEd. 1311 {1940} {diatin.
guithing betweso ordinary wrikes and boy-
cottsh . :

@& 77
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Cita as (13 5.0, 394 {(IM9))

suance i written under s facuilative
agreement), see J. Butler & R. Merkin,
Refnsurince Law B.11-04 (1992); R. Car
ter, Reinsursnce 235 (1979), or (If the rein-
surance is conducted on & treaty busis) the
reinsurer will require fuit diselosure of the
terru of the underlying insurance policles
and nsually require that the primary Insur-
er not vary those terms without prior ap-
proval, aee id., at 256, 297,

Justice SOUTER simply didregards this
integral relationship between the terma of
the primary insurance form and the con-
tract of reinsurance, He describes the
teinsurers as “individualn and entities who
were not members of 150, and who would
not ordinarily be parties W0 an agreement
setting the terma of primary insurance, not
being in the buriness of selling iL." Antr,

1t 2905,
. * & 5

& Once it 15 determined that the actlons of the -

reinvurers did ne1 conmivie 3 “boyeott,” but
rother 8 concerted sgreement to terms, [t (el
Jorwy that their scitons do not constitule "coers
don” or "Intimidalon™ witliin the meaning of
the vtatute.  That Iy because, 33 previowsly men.

Justice SQUTER also describes relnsur
ars as being “outside the primary insur
ance industry. Ante, st 2005, That is
technically true (to the extant the two sym-
biotic industries can be separated) but quits
frrelevant. What matiers is that the scope
and predictabllity of the risks aasumed in s
reinsurance contract depend entirsly upon
the tetems of the primary policies that are
reinsured. The terms of the primary poll-
cies sre the “subject-matter insured” by
reinsurance, Carter, supru, at 4, 30 that to
insist upon certain primary-insursnce terms
33 & condition of writing reinsurance i in
no way "artificial”; and hence for & num-
ber of relnsurers o insist upon such Lerms
jointly I8 in no way a “boycotL"*

Pethaps Justice SOUTER fesls that It is
undesirable, a3 3 policy matter, to allow
inaurers to "prompt” reinsurers not to deal
with the Insuters’ competitors—whetAsr or
nol that refussl to deal Is & boycott. That

* feeling is cortainly understandable, since

under the normal application of the Sher
man Act the reinsurers’ concerted refusal

* Lo deal would be an uniawful conspiracy,

and the insurens” "prompting” could make
them part of that conspiracy) The McCar

ran-Ferguson Act, howaever, makes that

corapirscy lawful (assuming velnsurance is
stata-reguiated), uniess the refussl to deal
is & "boyeott” -

[13] Under the test 3et forth above,
there are sufficient allegations of & "boy-

i g

d, wich sgreements do “not
coercle] snyone, at Jeast In she ususl senss of

4

that word,” L Sullivan. Law of Antltrust 257 .

(1977), and because they are preciuciy what Is
protecied by McCarrsn-kerguion immunity.

2916

cott” to sualain the relavant counts of com
plaint agsinst & motlon to dismiss, For
exsmple, the complaints allege that some
of the defendant reinsurers threstsned to
“withdra{w) sntirely from the business of
relnsuring  primary US. Insurers who
_wrota on tha occurrencs form.” App. 31
_{Cal.Complaint 189}, id, at 83 {Conn.Com-
plsint 183). Construed most favorsbly lo
the respondents, that sllegation claims that
primary insurers who wrote insuranice on
disfavored forms would be refuned ail reln-

surance, even as Lo isks writtan on other

Jorms. 1t that were the case, the reinsur-
ers imight have beep engaging In » boy-
tott—they would, that is, unless the pri-
mary Insurers’ other business ware rele

vant to the proposéd reinsursnce contrsct

(for exnmple, If the reinsurer bears grester
risk where the primary insurer engages in
riskier businesses}. CIf. Gonye, Underwrit.
Ing the Reinsured, in Relnsurance 439, 463-
465 (R. Strain ed. 1980); 2 R. Reinarz, J.
Schloss, G. Patrik, & F. Kensickl, Reinsur-
ance Practices 21-23 (1990) (same). Other
allegations in the complaints could be simk
Iacly construed. For example, the com-
plaints alio allege that the reinsurens
"threatened a boycott of North American
CGL Lisizs,” not just CGL riska containing
disaatisfactory terms, App. 26 (Cal.Comr
plaint 174), id, at 79 (Conn.Complaint
1728); that “the [oreign and domestic reinr
surer Tepressntatives presented  their
agreed upon positions that there would be
changes in the CGL forms or no reinsur
snce,” id, st 29 (Cal.Complsint 182), id, at
B1-82 (Conn.Complaint 86); that some of
the defendant Insurers and reinsurers told
"groupe of insursnce brokers wnd agents
.+» that & relnsurance boyeott, and thus
loss of income o the agents and brokens
who would be unable to find avallable mar
kets for their' eustomers. would énsue if
the (revised] ISO forma ‘were-not ap-
proved.” Jd., st 29 {Cal.Complaint 18%5)
id, st 82 (Conn.Complaint 189).

{14] Many other alligations Ly the com-
plaints describe conduct that msy amount

113 SUPREME COURT REPORTER
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o & boywott If the plaintii{s can prove
cartain additional fscts. For exumple, Ger-
ers] Re, the largest American reinsurer. b
slieged to hare “sgreed to either coerce
150 to adopt [the defendsats’) demxnds or,
failing that, ‘derail’ the entie CGL forma
program.” Id, st T {Ca).Complaint ;..._.
id. st 71 (Cona.Complaint 163} 1t ci
mesns that Geoers] Re intavded o with-

hold ull reinsurance on sil CGL forms— .

.aven forms having no objectionable

tarms~—that might amount to & “boyeatt.”
Also, General Re and severs] other domes-
Ue reinsurers sre alleged o have “pgreed

to boyeott the 1984 1SO forms unless 3

retrosctive date was added lo the elsime-
made form, and & poliution exclusion and s
defenss cost cap were added to both [the
oceurrence shd claims made] forms.” Id.

. st 25 (Cal.Complaint 166), id. st T8

(Conn.Complaint ¥ T0% Liberally con-
strued, this aliegation may mean that the
defendsnts had linked their demands so .
that they would eontinue 1o refuse to do
business on either form uptil both were
changed to their lidng. Agsin, that might
amount to & boyeott. "TA} complaint
should not be dismissed unless ‘It sppeary
beyond doubt that the plaintlt can prove
no set of facts in vuppert of his a,-__,.__“u._._a-_
would entitle him to reliel’” Mclain r.
Real Estote Bd. of New Orieans, Inc. 44
1.5. 252, 246, 100 8.Ct. 602, 611, 62 LEJ2
441 (1980} (quoting Conley v. Gibeom 355
US, 41, 4646, T6 S.CL 99, 102 2 LEd.2
80 (1957 Usder that standard, these slle
gations are sufficient to sustaln the First,
Second, Third, and Fourth .Claims for Re
lsf in the Californis Complaint and the
Firet and Second Claims for Rabief In the
Cannecticut Complaint!
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Men close gap on _mibm longer

BY ROBERT §. BOYD
Knight Ridder
WASHINGTON - Women,
take care: After more than a
century of living longer than
men, your advantage is shriv-
eling. Men are gaining onyou.

That’s the conclusion of

scientists who study the puz-
zling question of why
females generally outlive
males in the United States
and other advanced nations.

“Women live longer than

. men for reasons that are still

not completely understood,”
said Richard Hodes, director
of the National Institute on
Aging in Washington.
Butit’s certainly changing:

A female born in 1975 could.

expect to live 7.8 years
longer than a male. Now, the

mgﬁ_mw gap is down to 5.4

years, smaller than at any
time since 1950.

The main reason is women
are “smoking more and dying
earlier as a result,” said Fred
Pampel, a demographer at
the University of Colorado.
Until the 1960s, far more
men than women smoked.

Three main reasons — bio-
logical, social and behavioral

— are cited for the difference

in male and female life spans.

M Chromosonal differ-
ences make men more sus-

‘ceptible to certain diseases.

B Men tend to collect fat
around their bellies, increas-
ing the risk of a heart attack.
Women put extra pounds on

" their thighs, which distress-

es but doesn’t kill them.
B More reckless lifestyles
favor women living longer.

“Women tend to behave in
more healthy ways than
men,” said Robert Hummer,

director of the Population
Research Center at the Uni-
versity of Texas. “Women
tend to smoke less, drink
less, use fewer dangerous
drugs, use their seat belts
more often, drive less reck-
lessly and use less violence
than men.”



The Federal Product Liability Risk Retention Act of 1981
(Summary)

The federal government may, if it wishes, authorize forms of insurance notwithstanding the
McCarran-Ferguson Act.

The Product Liability Risk Retention Act of 1981, 15 U.S.C. §§ 3901-3906. This
federal statute authorizes business entities with similar risks to enter into risk retention groups to
purchase liability insurance as a group. This Act was passed originally in 1981 to deal with the
crisis in Products Liability Insurance. It was amended in 1986 so as to open it up to all commercial
liability insurance. This Act has provisions which preempt much (but now all) state regulation —
regulation which would otherwise be protected under the McCarran-Ferguson Act. The interplay
of this federal statute with state regulations is discussed in Insurance Co. of Pennsylvania v.
Corcoran, 850 F.2d 88 (2" Cir.1988) (holding that the Nurses’ liability insurer n this case is still
required to use forms and rates approved by the states). '
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[V. Issues Arising
in the Formation of

the Insurance Contract
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Older South Dakota Case Law Concerning Delay in Acting Upon Application

Miller v. Hanson, 8 N.W.2d 927 (S.D. 1943) — South Dakota Supreme Court refused to recognize a
cause of action for unreasonable delay by an insurer in acting on an application for insurance. The
Court was unwilling to impose additional burdens or requirements upon insurers and quoted a
Minnesota Supreme court decision which stated, “It is apparent that if liability is here to be
imposed in an action ex delicto this court will be compelled to engage in judicial legisiation. If and
when it is desired to impose upon insurers additional burdens or requirements, the same should
come through the legislative department of the government and not by virtue of judge-made law.”

Worden v. Farmers State Co., 349 N.W.2d 37 (S.D. 1984) — neither the insurer nor its agent held

liable in this case. “South Dakota has aligned itself with those states which have held that there is
no duty upon an insurer to promptly act upon an application for insurance.” Id at 40.
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Rumpza v. Larsen & Stockholm Farm Mutual E
1996 SD 87, 551 N.W.2d 810 (July 17, 1996) E

This insured had lots of insurance coverage through this agent, paying more
than $30,000 in premiums annually to this agent. This dispute involves a vacant
building which agent knew was vacant and which agent knew that insured wanted
covered for $50,000.

$50,000 fire policy on building owned by insured, but building was vacant: ‘
Policy provided it was payable only at 60% if permission granted for vacancy ... -
insurer paid 60% or $30,000 |

Insured sued Agent & Insurer for 100% (remaining 40%)

Summary Judgment for both defendants by trial court.

Reversed as to both Defendants!

As to agent: “Insurance agent’s duty [is] to provide insurance of the kind and
with the provisions specified by the insured.” [agent knew of other types of
coverage which would have fully protected insured’s interests]

As to Insurer, the agent’s negligence is imputable to the insurer pursuant to
SDCL 59-6-9 [“A principal is responsible to third persons for negligence of his
agent ...|

The agent had testified that, as an agent, he had to be two faced and he had to
look after the interests of both parties. The insurer had asserted that the agent was
the agent of the insured.

THTAC TR e
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North Star v. Rasmussen

In North Star v. Rasmussen, 2007 SD 55, 734 N.W.2d 352, the insured sought to have both primary
liability coverage and umbrella coverage for his boat. This boat was listed on his primary liability policy,
but not on the umbrella policy. After an accident in which the insured’s son sustained serious injuries, the
agent requested the umbrella insurer (North Star) to add the boat to the umbrella coverage. The insurer did
so and billed the insured for a premium which would cover a year’s period — and this included the date
when the accident occurred. One of the issues in this case is the alleged negligence of the agent who failed
to secure umbrella coverage for the boat at the same time primary liability coverage was secured. The trial
court granted summary judgment for North Star, the umbrella insurer and the SD Supreme Court affirmed
in a unanimous opinion authored by former Chief Justice Robert Miller, sitting for Justice Sabers,
disqualified. The Court rejected the argument that the policy was ambiguous and did in fact extend
coverage for the boat which was not specifically listed on the declarations page. (Encompassed in the
resolution of this issue is the resolution of whether or not “retroactive insurance” was provided when the
insurer charged and collected a premium for the time period encompassing the accident.)

The South Dakota Supreme Court also rejected the argument that the agent was the agent for the
insurer and therefore the insurer was, accordingly, responsible for the agent’s negligence. The agent had
the ability to select umbrella coverage from six different insurers. The agent had authority from this
insurer (North Star) to solicit insureds, but did not have the authority to “bind” this insurer to umbrella
coverage. The Court held that the agent, under the facts presented in this case, was the agent for the
insured, not the insurer. _

In the process of addressing the arguments set forth by the insured, the Court rejected the insured’s
contention that SDCL 58-30-142(1) and 58-30-176, enacted in 2001, applied. These statutes went into
effect before the accident but were not in effect in 2000 when the agent failed to have the boat included in
the umbreila coverage. But, the Court did not rest its decision solely upon the non-application of the 2001
statutes. The Court further held that under “the general laws of agency” under the facts of this case, the
agent served as the agent of the insured, not the insurer. The Court made this holding “even assuming
these [2001] statutes do control.” The Court also stated, “Whether an insurance broker is the agent of the
insurer or of the insured depends on the facts of the particular case.” §47.
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Harmon v. American Interinsurance Exchange Co.
: Court of Appeals of Michigan, 1972. '
39 Mich.App. 145, 197 N.W.2d 307.

Van VALKENBURG, Judge.

The plaintiff Bessie L. Harmon appeals from the nonjury judgment of no cause for action in
her action to recover under an alleged binder for automobile insurance entered into with defendant
insurance company through its agent, defendant Larson.

Mrs. Harmon was desirous of purchasing a 1965 Dodge for the use and benefit of her son
George and her daughter-in-law. One of the requirements of the financing contract was that she
would have to have full insurance coverage. This presented difficulties, as her son George had a
poor driving record and had been rejected for insurance by at least one company. Mrs. Harmon
saw an advertisement appearing in the yellow pages which stated that defendant Larson, an
independent insurance agent, was engaged in writing high risk insurance. Mrs. Harmon and her
son journeyed to Larson’s office on August 17, 1965, explained the situation, and signed an
application, after being assured that they would have ‘full coverage.” The application indicated
that Mrs. Harmon was the sole titleholder, subject only to the lien of the financing institution; and
that the vehicle would be driven by George and his wife. Five days later on August 22, 1965,
George took part in a drag race on a public street and thereafter fled from the police at speeds of up
to 80 m.p.h. During this flight he lost control of his car and encouniered a tree, from which instant
and total demolition resulted. The next evening Mrs. Harmon contacted Mr. Larson, explained the
facts concerning the disaster and again was assured by him that the vehicle was fully covered and
that she had nothing to worry about.

About two weeks later the policy itself was delivered to George and it was found to contain
several exclusions. The two with which we are concerned are as follows:

‘(1) to loss while automobile is used in a race or speed test.

* * #

‘(n) while the automobile is used in any illicit trade or transportation or while the

automobile is engaged in unlawful flight from the police or other lawful authorities.’

Notice of cancellation was received on September 27, 1965, and the defendant insurance company
refused to honor the claim made by Mrs. Harmon.

The important issue in this litigation is whether defendant insurance company properly
denied coverage on the basis of the above-noted exclusions, where plaintiff was promised “full
coverage’ and was provided with an oral binder of insurance upon application for the insurance
policy. There is no question that defendant Larson indicated to plaintiff that she had ‘full
coverage,” that plaintiff did not see the policy jacket setting forth the exclusions, and that Larson
never discussed the exclusions with Mrs. Harmon. Further, the question of Larson’s power to bind
defendant insurance company by the oral binder was never raised either below or in this appeal.

-80-
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The general rule with regard to the nature of binders of temporary insurance is set forth in
43 Am.Jur.2d, Insurance, § 219, p. 280:

“In the absence of an express agreement, the terms and conditions of such a
temporary contract of insurance are those of the policies ordinarily used by the insurance
company to cover similar risks, such as terms and cond1t10ns relating to cancellation,
limitation of actions, and proofs of loss.” :

In other words, all ordinary provisions and exclusions of policies issued to cover similar risks will
be read into the temporary binder, unless there was an express agreement at the time of the
issuance of the binder agreement. See Robinson v. United States Benevolent Society, 132 Mich.
695, 94 N.W. 211 (1903), State Automobile Mutual Insurance Co. v. Lloyd, 54 Tenn.App. 587,
393 S.W.2d 17 (1965), Jennings v. Illinois Automobile Club, 319 Ill.App. 587, 49 N.E.2d 847

* (1943); Salisbury v. Hekla Fire Insurance Co., 32 Minn. 458, 21 N.W. 552 (1884).

Two factors must therefore be considered: (1) Were the above noted exclusions ‘ordinary’?
And (2) If the exclusions were ‘ordinary,” did the term ‘full coverage’ amount to an express
agreement which would fender the exclusions inconsistent with the binder agreement?

The plaintiff argues that the burden of proof is on the defendants to show that the exclusion
relied upon was one normally used in their policies. We agree with this contention. The trial
court, sitting as the trier of fact, found:

“I am satisfied, however, that the defendant has proven by a preponderance of the
evidence that the policy contained the exclusions mentioned above and that the insured is

bound by these exclusions as well as the other terms of the policy ...”
#* #® %

After a thorough review of the record, we cannot say that the trial court’s finding was
clearly erroncous; the testimony clearly indicating that such exclusions were usual and ordinary.

The next question is whether defendant Larson’s assurance that plaintiff would have “full
coverage’ amounted to an express agreement to issue a binder without exclusions. Plaintiff
obviously felt that ‘full coverage’ meant without exclusions, while defendant Latson felt that *full

coverage’ meant coverage with the ordinary and usual exclusions.
* *® *

Since there was no discussion of exclusions and there was an obvious misunderstanding of
the meaning of ‘full coverage,’ there was not a meeting of the minds; and, therefore, there was no
express agreement to issue a binder without the usual and ordinary exclusions. While we
sympathize with plaintiff, a layman not schooled in the niceties of insurance law and nomenclature,
courts must take people in the position they are found, and cannot protect them against their own
foolishness.

* * *

Affirmed. Costs to defendants.
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Miscellaneous SD Cases on estoppel & “Ubertimae Fidei” definition

State Automobile Casualty Underwriters v. Ruotsalainen, 136 N.W.2d 884 (S:D.
1965) poses the following question at 887 [1]:

“The single question presented by this appeal is whether or not the doctrine of
estoppel or waiver is available to bring within the coverage of an insurance
policy risks not covered by its terms or expressly excluded therefrom.”

The answer given in this opinion, (in summarized form), is
YES, if the evidence is “clear and convincing”

BUT THEN: Roseth v. St. Paul Property and Liability Ins. Co., 374 N.W.2d
105 (S.D. 1985), limits the application of this rule (which is
recognized in this opinion as being the minority rule) to:

Conduct of the insurer or agent which occurs before or at the
inception of the policy ... coverage cannot be broadened by agent
or claims adjuster after the claim arises ...

ON THE OTHER HAND: Sander v. Wright, 394 N.W.2d 896 (S.D. 1986)

Conduct of insurance adjuster may still serve as basis for use of
“estoppel” when adjuster “lulls” plaintiff into false sense of
security and statute of limitations expires ... i.e., if adjuster
“lulls” plaintiff into not filing before s/1 expires, then defendant
may be estopped from asserting s/l as a defense

Singer v. Nationwide Mutual Fire Ins., 512 So0.2d 1125 (Fla.App. 1987) [discussing
when “non-disclosure” of previous cancellation of insurance is “material”]

Uberrimae Fidei: the most abundant good faith; absolute and perfect candor; the
absence of any concealment or deception, however slight
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A South Dakota Statute on Representations and Warranties

SDCL 58-11 relates generally to all insurance policies. SDCL 58-11 is entitled,
“Form and Contents of Insurance Policies.”

58-11-44. Application for insurance or annuity--Statements by insured deemed
representations—Omissions, concealment, and incorrect statements preventing recovery. All
statements and descriptions in any application for an insurance policy or annuity contract, by or in
behalf of the insured or annuitant, shall be deemed to be representations and not warranties.
Misrepresentations, omissions, concealment of facts, and incorrect statements shall not prevent a
recovery under the policy or contract unless either:
(1) Fraudulent; or
(2) Material either to the acceptance of the risk, or to the hazard assumed by the insurer; or
(3) The insurer in good faith would either not have issued the policy or contract, or would not
have issued it at the same premium rate, or would not have issued a policy or contract in
as large an amount, or would not have provided coverage with respect to the hazard
resulting in the loss, if the true facts had been made known to the insurer as required
either by the application for the policy or contract or otherwise.

Source: SL 1966, ch 111, ¢h 22, § 12,

-83-

e e

T T T

CTETRT AT



SD Statutes (life insurance) on misstatement of age
and incontestability provision

SDCL 58-15 is devoted to “Life Insurance and Annuities”

58-15-9. Effect of misstatement in policy regarding age. There shall be a provision that if the age
of the insured, or of any other person whose age is considered in determining the premium or benefit
has been misstated, any amount payable or benefit accruing under the policy shall be such as the
premium would have purchased at the correct age or ages.

Source: SL 1966, ch 111, ¢h 23, § 7.

58-15-10. Incontestability provision in policy. There shall be a provision that the policy,
exclusive of provisions relating to health benefits or to additional benefits in the event of death by
accident or accidental means, shall be incontestable, except for nonpayment of premiums, after it has
been in force during the lifetime of the insured for a period of two years from its date of issue.

Source: SL 1966, ch 111, ch 23, § 5.
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Amendment made by 2010 Legislature by HB 1206:

58-15-10. Incontestability provision required--Exceptions. There shall be a provision that the
policy, exclusive of provisions relating to health benefits or to additional benefits in the event of
death by accident or accidental means, is incontestable, except for nonpayment of premiums or fraud
on the part of the applicant or insured, after it has been in force during the lifetime of the insured for
a period of two years from its date of issue. (Italicized language reflects the 2010 amendment.)

Plus a corresponding change made in SDCLS 58-16-35 which relates to group life policies

E-mail exchanges posted to USDLAW:

From: USD Law [mailto:usdlaw-list@usd.edu] On Behalf Of Baron, Roger
Sent: Wednesday, April 28, 2010 9:12 AM

To: usdlaw-list@usd.edu

Subject: HB 1206 (Life Insurers excused from incontestability clauses for fraud)

As of July 1, life insurers in South Dakota are excused from compliance with the 2 year
incontestability clause if the insurer seeks rescission on the basis of fraud. In fact, under the new law
there is no time limitation on the life insurer’s ability to seek rescission based upon fraud.

In the process of applying for life insurance, the applicant is frequently aided by the insurance agent
and a physician or nurse designated by the life insurer. These folks are "agents" of the life insurer.
Typically, an applicant will discuss the question with the agent or the physician will make inquiries
and examine the applicant. Just exactly "how" these questions are answered is a process which is
steered by the agent or the physician. The applicant may tell the physician about a condition or
disorder and the physician may decide not to reveal that condition or disorder on his report or may
decide to reveal it in a less conspicuous manner. -When death of the applicant occurs, the life insurer
will thoroughly examine the application and report of the physician for the purpose of attempting to
find misrepresentations and fraud. When this happens, the physician usually never recails what went
on in the examination room. In every case (that I have seen) which has been contested because it
arose within the 2 year incontestability clause, I have never found a physician who was able to recall
the details of the examination. The blatant misstatement stands alone with the applicant appearing to
be dishonest. And the applicant is not around to tell his/her side of the story.

I can tell you of two personal anecdotal situations of mine.
Once when I applied for life insurance in my late 20s, the agent helped me fill in the application.
With his guidance, my weight was understated somewhat significantly. The agent is actually the one

who filled in the application and then asked me to sign it after it was filled in. Fraud? IfIam dead, I
cannot tell you what really happened.
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Once when 1 applied for life insurance in my late 30s, [ was required to submit to a physical from an
insurance company nurse. The nurse wanted to help me. She kept getting a high reading on my
blood pressure. She then told me that she knew how to take my blood pressure where the numbers
would come down. So, she had me sit down and she ¢levated my arm and got a more favorable
reading. And, she actually wrote down a number for my blood pressure that was lower than what she
found. Fraud? IfTam dead, I cannot tell you what really happened.

From: USD Law [mailto:usdlaw-list@usd.edu] On Behalf Of Lee Schoenbeck
Sent: Wednesday, April 28, 2010 8:34 AM :

To: usdlaw-list@usd.edu

Subject: Re: HB 1206 (Life Insurers excused from incontestability clauses for fraud)

- have seen several situations, 1nclud1ng on my own applications, where the agents wanted to fudge —
or said something like “well that’s not what they mean here” about an answer. The insured is forced
to police the insurance company’s representative — even on judgment calls that aren’t clear to the
insured, and where they think the agent knows more and so they believe the agent. Prior to this law
change the carrier had all the time they wanted — prior to issuing the policy — to underwrite the risk —
and two more years afterwards to underwrite post-issuance. Now they get to underwrite years later
post-claim, post-death of the insured’s key witness.

~Some will say that this just stops fraud, which ignores the obvious. It now is a tool to threaten
voiding the policy in its entirety, to extract a compromise from somebody that has Just lost a loved -
one. This is bad policy. '

. From: USD Law [mailto:USDLAW-LIST@USD.EDU] On Behalf Of Jeff Hurd
Sent: Wednesday, April 28, 2010 9:46 AM

To: USDLAW-LIST@USD.EDU

Subject: Re: HB 1206 (Life Insurers excused from incontestability clauses for fraud)

Lee, I think that you put your finger right on it—the legislature lost track of the point. Like with
statutes of limitation, the point of non-contestability clauses is not to protect bad conduct, The point
is that delay makes it too hard to determine whether there was ever bad conduct in the first place.

The new rule allows a life insurance company to postpone validating applications until the insured
dies. If they terminate the policy before death, the insurance company has saved the cost of review.
If the policy is in effect at the time of death, the carrier can worry about it then. I am not suggesting
that carriers will do that, I am merely suggesting that the law encourages behavior that the legislature
shouid discourage. I agree with Lee that the legislature lost its way because it lost track of the point
of the non-contestability clause.

Jeff
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V. Interpretation of

Insurance Policies
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L SURVEY OF THE JUDICIAL RULES FOR THE INTERPRETATION
OF INSURANCE POLICIES |

A. General Rules of Contract Construction

Court attempts to ascertain the intent and expectations of the parties ... operates on the
assumption that the parties have the EQUAL right and capacity to negotiate

B. Contra Proferentem

The tule which requires that ambiguities in a contract should be interpreted against
the one putting the language in the contract. Section 206, Restatement Contracts (2d).

CAVEAT: This rule does not apply if the language is mandated by statute lr
law ...

Insurers are sometimes required by law to include certain provisions ... these
provisions should not automatically be construed against the insurer just
because the insurer provided the contract containing the statutorily-required
language. Comment (b), Restatement Contracts (2d), Section 206.

C. Adhesion Contract

This is basically a beefed-up version of Contra Proferentem. The court recognizes the

reality that the insured does not have the opportunity to write or bargain for his own

contract terms, The insured will, in all likelihood, not even see the contract (or ‘,
policy) until some weeks or months after she has paid his first premium. The -
traditional search for the parties’ “intent” is recognized to be of a fictional nature in

adhesion contracts where the insured has no bargaining position.

Courts search more diligently for ambiguities to construe against the insurer

Courts will construe all ambiguities against the insurer (even those mandated
by statute and supplied by the insured in answering questions on the
application)

D. Reasonable Expectations

This doctrine is traceable primarily to Professor Robert Keeton, Insurance Law Rights f
at Variance with Policy Provisions, 83 Harv.L.Rev. 961, 963-64 (1970).

“The objectively reasonable expectations of the [insured and beneficiaries] regarding [
- the terms of insurance contracts [will] be honored ¢éven though painstaking study of ‘
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the policy provisions would have negated those expectations.” Id. at 963-64.

This will overcome exclusions and policy provisions which are not even ambiguous,
but which tend to defeat the insured’s reasonable expectations.

In order for the insurer to overcome this approach, it must defeat an insured’s
expectations by the use of language which is CONSPICUQUS and PLAIN and
CLEAR. :

It was reported in 1990 that some sixteen states have adopted the “Reasonable .

- Expectations™ doctrine as articulated by Prof. Keeton. Roger C. Henderson, The

Doctrine of Reasonable Expectations in Insurance Law After Two Decades, 51 Ohio

St.L.J. 823, 827-34 (1990).

The “Wayfaring Fool” Doctrine

This is the harshest rule, from the insurer’s standpoint.

Traces back to 1936 Arkansas Supreme Court Opinion.

This rule is designed to protect the purchaser of insurance policy from his own

ignorance. The insurer must use language that is sufficiently plain and clear that a
“wayfaring man, though a fool, might not be deceived.”

II. FOLLOW-UP OBSERVATIONS

A.

Finding “Rights at Variance with the Policy”

It should be noted that under doctrines D & E, the court can find rights even in the

absence of ambiguous language — a pro-insured approach, allowing the creation of

rights despite the existence of unambiguous language in the policy which would
negate those rights. :

Classroom Discussion v. Real Life Development

The development of the law has not been “nice and neat™ as is perhaps suggested by
this delineation of 5 categories.

Some courts have taken positions which do not neatly fall into any of these categories.

A few courts have taken the “Reasonable Expectations” Doctrine as originally
promoted by Keeton and MODIFIED it. In Foremost Insurance Co. v. Putzier, 102
Idaho 138, 627 P.2d 317 (1981), for example, the Idaho Supreme Court adopted a
modified version of the “Reasonable Expectations Doctrine” which looks to the
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expectations of a reasonable person only in the event there is an ambiguity.
I11. SOUTH DAKOTA LAW ON CONSTRUCTION OF INSURANCE POLICIES
A. The General Rule {Absent Some Overriding Public Policy)

South Dakota, in my analysis, appears to fall somewhere between “A. General Rules
of Contract Construction” and “B. Contra Proferentem.”

Actually, South Dakota appears to fall mighty close to Simply “A. General
Rules ...” '

The language that has been repeated in case after case is as follows:

“Where the provisions of an insurance policy are fairly susceptible of different
interpretations, the interpretation most favorable to the insured should be
adopted ... We are mindful of the rule of construction that where the
provisions of an insurance contract are not clear and are fairly susceptible of
different interpretation that one most favorable to the insured should be
adopted. This rule does not mean however, that the court may seek out a
strained or unusual meaning for the benefit of the insured.”

Rogers v. Allied Mutual, N.W.2d  (S5.D.0 8/24/94)
State Farm v. Vostad, 520 N.W.2d 273 (5.D. 08/10/94)
City of Fort Pierre, 463 N.W.2d 845, 848 (5.D. 1990)
Black Hills Kennel, 94 N.W.2d 90, 92 (S.D. 1959)

Although this language appears as though South Dakota lines up closely to “B.
Contra Proferentem,” in analyzing the cases, one gets another impression. Consider
the following examples:

State Farm v, Vostad & Northwestern National Ins. Co., 520 N.W.2d 273

(S.D. 08/10/94)
Action to recover under Uninsured Motor Vehicle Coverage ... Insured
and another killed by CO (Carbon Monoxide) poisoning after the other
person started the engine of a Motor Home to keep warm while
engaging in sexual activity with the insured ... No coverage under the
policy belonging to the owners of the Motor Home because there was
no permission by the owners to use it, therefore it was an “uninsured”
motor vehicle. The policy did not include a motor vehicle “while
located for use as premises.” This motor home was not being used as a
premises by the owners — it was just parked in a pole building. The
Court affirmed judgment for the insurer, holding that “on the night in
question” it was being used as a premises.
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COMPARE THIS CASE TO: The Criminal Case of State v. Kitchens, 498
N.W.2d 649 (S.D. 1993) where the South Dakota Supreme Court affirmed the
DUI conviction of the defendant who was never seen operating his pickup
truck, but who was found asleep in the truck, with the truck not running and
with the keys out of the ignition. Keys were in his pants pocket. Nonetheless,
the Court found that the defendant was in “actual physical contro]” of the
vehicle with a Blood Alcohol Content of more than 0.10 percent.

Prokop v. North Star Mutual Inc. Co., 457 N.W.2d 863 (S.D. 1990}
Action under Homeowners Policy ... the policy limit for personal
property was $27,500 ... the loss well exceeded $27,500 and was
incurred when insured’s belongings were stolen while in a U-Haul
trailer while she was staying at a Days Inn Motel in Sacramento ...
[nsured had taken a new job in Sacramento and her employer arranged
for her to stay in the Days Inn for a while upon her arrival ... the policy
provided that “property in transit” was only covered up to 10% ...
Insured argued she had reached “another location” — namely
Sacramento. The Court recited the general rule, but said “it is clear
that the term ‘location,’ in the context of this policy, refers nof to a city
or metropolitan area, but rather to a specific residence.” /d. at 864-65.

WHEN THE SMOKE CLEARS ... it is difficult if not impoésible to find a case where
the S.D. Supreme Court has found an ambiguity which it could consider construing in
favor of an insured. WHERE’S THE BEEF?

In most cases, the court finds no ambiguity, and decides the case in favor of the
insurer:

Rogers v. Allied Mutual, 520 N.W.2d 614 (S.D. 1994)
City of Fort Pierre, 463 N.W.2d 845 (S.D. 1990)
McGriff v. U.S. Fire, 436 N.W.2d 859 (S.D. 1989)

Even when the court finds for the insured, it is not because of an ambiguity, but
because the court directly interprets the policy in favor of coverage.

Eg. O’Neil v. Blﬁe Cross, 366 N.W.2d 816 (S.D. 1985) (hold that coverage for
dependent children under health policy unambiguously covered child born
out-of-wedlock.)

Overriding Public Policy
Favorable Interpretations for the Insured can be found in cases where the court is

convinced that there is a strong PUBLIC POLICY
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Clark v. Regent Ins., 270 N.W.2d 26 (8.D. 1978)

“Hit-and-run” coverage in uninsured motorist coverage liberally construed to
allow coverage where insured did not have physical contact with hit-and-run
driver but was forced to swerve off the highway and rol] her car. “...the
provisions of the uninsured motorist statutes are construed liberally in favor of
coverage.” Id at 29.

There are many interesting cases in other jurisdictions involving
attempts to find coverage under Uninsured Motorists Coverage:

Drive-By Shooting Cases

Nationwide v. Munoz, 245 Cal.Rptr. 324 (Cal.Ct.App.2d 1988)
(coverage)

Collier v. Employers, 861 S.W.2d 286 (Tex.App. 1993) (no
coverage) -

See Also: Progressive Casualty v. Arban, No. 125443 (Va.
Fairfax County Cir.Ct. April 22, 1994) (Uninsured motorist
coverage extended to police officer shot as he approached
stopped vehicle)

NOTE: In these cases, there is no coverage on the policy for the
vehicle from which the gunshot emanated because of the
intentional act exclusions.

Of course, there are many South Dakota cases where policy provisions have
been held out-and-out void because the provisions conflict with public policy
as seen in a statute:

Kremer v. American Family, 501 N.W.2d 765 (S.D. 1993) (voiding a
“Consent to be bound” provision)

Isaac v. State Farm, 522 N.W.2d 752 (8.D. 09/14/94) (voiding a set-off
provision which would reduce UIM benefits for money paid by -
worker’s compensation), citing and relying on National Farmers Union
v. Bang, 516 N.W.2d 313 (S.D. 1994). '

Cimarron ins. v. Croyle, 479 N.W.2d 81 (S8.D. 1992) (partially voiding
household exclusion because of S.D. Financial Responsibility statutes,
as they existed at the time)

C. South Dakota’s Flirtation with Adoption of the Reasonable Expectations Doctrine
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Grandpre v. Northwestern Nat’l, 261 N.W.2d 804 (S.D. 1977) — The doctrine i
of Reasonable Expectations was presented to the 8.D. Supreme Court and .
rejected in 1977 by 3-2 decision. Justice Porter wrote a dissenting opinion in E
which he would apply the doctrine.

Trammel v. Prairie States Ins. Co., 473 N.W.2d 460 (S.D. 1991) — majority
opinion authored by Justice Sabers discusses “Reasonable Expectations™
doctrine at page 463, quoting Keeton’s famous Harvard Law review article.
*Whether or not the reasonable expectations doctrine has effect in South
Dakota, it is clear that the doctrine states no cause of action against agent...
This case does not require us to decide whether the reasonable expectations
doctrine is law in South Dakota.” Id At 463-64.

TRER [Ty e

Dairyland Ins. v. Wyant, 474 N.W.2d 514 (S.D. 1991) (rejects the use of the
Doctrine of Reasonable Expectations to cover punitive damages, which
coverage is neither expressly provided for nor excluded ... “We express no
judgment whether the reasonable expectations doctrine would govern the
construction of an insurance contract whose terms were ambiguous or whose
coverage was described in broad categorical language that might lead a
policyholder to incorrectly but reasonably conclude she had a particular kind
of coverage. That issue is not before us because there is nothing ambiguous
about this policy ...”")

This dicta comes very close to rejecting the doctrine as originally set forth by

Keeton. But this approaches a hybrid form, as seen in the [daho case cited

above ... which really is not much different than Contra Proferentem — keep in

mind that in South Dakota, it is very difficult to find any case where the

language is determined to be ambiguous ... most cases appear to find the -
language to be clear and in favor of the insurer.

IV.  COVERAGE FOR INTENTIONAL TORTS AND PUNITIVE DAMAGES

A.

Introduction .

Generally speaking, Insurance policies EXCLUDE coverage for damages arising out
of Intentional Torts and for Punitive Damages — Why are Insurers allowed to exclude
such damages, even in situations such as mandatory financial responsibility??? The
rationale for cach is the same: '

It is against Public Policy to allow an insured to relieve himself of
responsibility for damages which he may inflict through intentional
misconduct or wilful injury. Also it is considered improper for an insured to
gain protection for punitive damages or else the insured will be encouraged to
act tortiously in a manner generating punitive damages, knowing that his
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insurer (and not him) will have to pay the bill!

If I really dislike Mr. X and I know that my homeowners policy will cover me
for intentional acts and punitive damages, why don’t [ invite Mr. X over to my
house and throw acid on him? (Assuming that I am willing to risk a criminal
prosecution) Insurer will have to pay — not me!

Intentional Acts Exclusions

The trick here is to characterize the misconduct as something less than “intentional”
in order to get coverage.

I.

Duty of Coverage —Mixed Claims

Tri-State v. Bollinger, 476 N.W.2d 697 (S.D. 1991) — Plaintiff’s 1* complaint
alleged only the intentional tort of assault ... when it was clear there was no
coverage, plaintiff amended to also allege negligence ... injuries occurred
when plaintiff and insured were involved in an altercation ... S.D. Supreme
Court held there was a duty by the insurer to defend this action because the
jury could find that the injuries were inflicted by the insured’s negligent
conduct ... under the policy, the duty to defend extended to suits, “even if the
suit is groundless, false or fraudulent.” (NOTE: Plaintiff might have saved
himself some grief — and a trip to Vermillion for Oral Argument — had the
original complaint included allegations of negligence.) The word is that this
case was subsequently settled for a significant sum!

North Star v. Kneen, 484 N.W.2d 908 (S.D. 1992) — a Family Law case —
altercation between H & W when H refused to let W take kids without telling
him where she was going ... W broke her arm in ensuing scuffle ... W sued H
for (1) negligence and (2) intentional tort ... S.D. Supreme Court held that H’s
liability insurer had a duty to defend because the negligence claim “would
potentially bring coverage into effect.” “The fact that the lawsuit is based on
theories brought in the alternative does not relieve North Star of its duty to
defend.” :
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- Sexual Misconduct Claims - A Real Hot Bed of Litigation!

An exploding area of claims involves coverage for Sexually Transmitted
Diseases (STD’s) and other injuries arising out of improper sexual contact. If
the tort takes place in someone’s home (and it frequently does), there may be
coverage on a homeowner’s policy. The key to recovery is characterizing the
conduct as mere negligence — the roles of the insurance company and the
plaintiff are somewhat reversed in that the insurer, in order to avoid coverage,
wants to provide that its insured acted “worse” than that alleged by the victim
—1i.e., that the act was intentional. The plaintiff, in order to get coverage,
needs to establish that the conduct was not intentional, but merely negligent.

Loveridge v. Chartier, 468 N.W.2d 146 (Wis. 1991) (Coverage upheld
for negligent transmission of herpes, notwithstanding the fact that the
sexual intercourse with a consenting 16 year old female was
misdemeanor statutory rape)

North Star Mutual Insurance v. T.F., 431 N.W.2d 138 (Minn.App.
1988) (negligent transmission of herpes through voluntary sexual
intercourse is arguably an accidental occurrence under homeowner’s
policy, requiring insurer to defend)

CAVEAT: Many insurers are responding to these cases by including
“STD” exclusions in homeowners policies.

American Family Ins. v. Purdy, 483 N.W.2d 197 (S.D. 1992)
(coverage for acts of sexual molestation for which the insured was
criminally prosecuted found to be excluded as “expected or intended”

bodily injury)
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Punitive Damages

The issue here is not whether or not there is a device for somehow finding coverage —
impossible to find coverage for punitive damages if specifically excluded —it’s
against Public Policy.

This issue here is whether or not Insurer can provide coverage if they wish to do so.

City of Fort Pierre v. United Fire & Casualty. 463 N.W.2d 845 (5.D. 1990)
suggests “NO” Here the insured had been sued by the U.S. Government for

intentionally violating the Clean Water Act ... the insured successfully
defended the suit and then sought to collect its legal fees of $28,445 for
defending the suit from its insurer which did not defend ... trial court gave the
insured part of its legal fees ... the S.D. Supreme Court reversed, holding there
was no duty to defend at all because the original complaint by the U.S. alleged
only intentional conduct ... Dictum in the opinion by Justice Miller states:

“It is against public policy to allow the insured wrongdoer to shift the
burden of payment of punitive damages to its insurer ...

More and more jurisdictions are, however, allowing insurers to provide
coverage for punitive damages, it being a matter of private contract, assuming
that the insurer is willing to accept the risk ... This is especially true in
situations where the punitive damages may be imposed VICARIOUSLY ...
Hence the moral argument about avoiding the consequences of wilful conduct
is of much less weight ... e.g., coverage for punitive damage claims against
cities, school districts, municipalities, governmental subdivisions.

He issue re-surfaced in South Dakota in a case where the insured “had a
morning of heavy drinking” — Dairyland Ins. Co. v. Wyant, 474 N.W.2d 514
(S.D. 1991) Insured was a high risk driver with a record of previous DWI
convictions ... after a morning of heavy drinking, the insured crossed the
median of an interstate highway and ran into the plaintiff ... plaintiff was
awarded $15,516 compensatory and $30,000 punitive damages. The trial
court declared that the insurance company should be required to pay the
punitive damages, up to the policy limit ... The S.D. Supreme Court
REVERSED in a 4-1 decision ... Justice Henderson, the lone dissenter, would
have required the insurer to pay the punitive damages by interpreting SDCL
32-35-70 (financial responsibility statute) which required insurance “for
damages arising out of the ownership, maintenance or use of the vehicle” to
encompass the punitive damage award — Justice Henderson also observed that
the insurer solicited high risk clients who had been involved in alcohol related
accidents, having bargained for and assessed the risk of such claims, and
having charged high premiums ... In a three Justice Majority Opinion by
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Justice Sabers (and concurred in my Justices Wuest & Amundson), the court
found that punitive damages were not SPECIFICALLY covered by the policy
(Punitive Damages were not expressly excluded) — This opinion rejected the
suggested use of the Reasonable Expectations Doctrine to find coverage ...
Nevertheless, on the issue of coverage for punitive damages this three-justice
opinion expressly distinguished the language in the City of Fort Pierre case as
dicta, and stated “we need not reach Dairyland’s second contention that South
Dakota’s public policy prohibits indemnification for punitive damages ... The
application of this principle of public policy to insurance contracts purporting
to extend coverage for punitive damages is best left for a case where the
question is squarely presented.” Justice Miller (concurring), who authored
City of Fort Pierre was upset by Justice Sabers’ labeling of his language as
mere dicta, but Justice Miller did acknowledge that the case of an insurance
policy specifically containing punitive damage coverage “is not now and never
has been before us.” Id. at 517.

The vast majority of jurisdictions that have addressed the issue have upheld
coverage for punitive damages where the insurer has expressly provided for it.
Blatt, Hammesfahr, and Nugent, Punitive Damages, Sections 8.2-8.3 (West
1991), updating a table of the various jurisdictions shown in an article by
Schumaier and McKinsey, 72 ABA Journal 69 (March 1986).

“NOTICE” PROVISIONS

An especially hard decision was handed down last November — County of Pennington v. St.
Paul Fire & Marine, 508 N.W.2d 376 (S.D. 1993). This involved the Pennington County Jail
Project — Three Suppliers of Materials went unpaid when the subcontractor with whom they
dealt filed bankruptcy. An effort was made to collect on the Performance Bond which had
been secured by the Prime Contractor. Under the particular statute, the plaintiffs had the
right to sue in the County’s name, but only after six months after completion of the contract —
SDCL 5-21-6 requires suit be brought within 1 year, but within the last 6 months of that year
period following the completion of the project. The bond in question specifically extended
coverage to all claimants having a direct contract with a subcontractor. Suit was brought 11
months after completion of the contract.

Plaintiffs complied with the statute of limitations, but the trial court granted the insurer
summaty judgment because the plaintiff failed to comply with the 90 day notice requirement
of the policy. (We don’t even know if the plaintiffs had seen the policy in those 90 days.)

The South Dakota Supreme Court affirmed in a 4-1 decision. Justice Sabers dissented,

relying on SDCL 53-9-6 which renders void any contract provision which purports to shorten

a statute of limitations. The majority opinion said that the “notice requirement” did not
shorten the statute of limitations, but simply imposed a condition precedent.
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How has the insurer been PREJUDICED by the failure to give timely notice? Is it no longer
able to investigate the claim?

WHAT ABOUT PREJUDICE??? There was no discussion on whether or not the insurer was
prejudiced by the failure to give timely notice. There is a substantial line of authority which
upholds such “notice requirements” only when the insurer has been prejudiced by its
violation. Fidelity S & L v. Aetna, 647 F.2d 933 (9" Cir. 1981); Brakeman v. Potomac
Insurance Co., 472 Pa. 66, 371 A.2d 193 (1977); Pickering v. American Employers Ins., 109
R.IL 143, 283 A.2d 584 (1971).

Once a jurisdiction has recognized that prejudice must be shown, there is the further issue as
to who has the burden of showing prejudice (or the lack thereof). E.g., Bankers Insurance
Co. v, Macias, 475 So. 2d 1216 (Fla. 1985).

No South Dakota cases address this issue - certainly SDCL 53-9-6 takes care of situations
involving contractual attempts to shorten the Statutes of Limitations. But the result of
decisions such as County of Pennington is to turn “notice provisions™ into “absolute
forfeitures” when they are construed as simple “conditions precedent.” The ultimate result is
a simple windfall to the insurer. |

IN MY VIEW - courts should impose the harsh result of policy voidance for failure to give
timely notice only when the insurer has been prejudiced by the failure. :
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Addendum to Outline for:
S.D. Law on Interpretation of Insurance Policies -
Sample Exercise:

C. Change of Location — When you move to another
location where you intend to permanently reside:

1) the Coverage C limit of liability applies pro rata at
each location for 30 days from the date you begin to
move but not extending past the expiration date of the
policy;

2) property in transit is covered against direct loss from
perils insured against for an amount up to 10 percent of
the Coverage C limit of liability or $2500, whichever is
more.

When you move, the Change of Location coverage
applies in place of your coverage for property While
Away from the Insured Premises.

The “Wayfaring Fool” Doctrine (from page 1-4) is traceable to the following case:
Equitable Life Assurance Society v. Dyess, 109 S.W.2d 1263, at 1265 (Ark. 1937).

The Northwest Reporter Citation to Rogers v. Allied Mutual case on page 1-5 and 1-6 is as follows:

Rogers v. Allied Mutual Ins. Co., 520 N.W.2d 614 (S.D. 1994).

Update on “Reasonable Expectations™ doctrine:

The Supreme Court rejected the “Reasonable Expectations” doctrine in a 5-0 opinion in
Ametican Family Mutual Insur. Co. v. Elliot, Nelson, et al., 523 N.W.2d 100 (8.D. 10/19/94)
(reversing the trial court for refusing to grant the insurer summary judgment on liability for
“babysitting service” claim under homeowner’s policy — insured unsuccessfully argued that she
reasonably expected coverage notwithstanding the fact that the insurer clarified the “business™
exclusion 3 years after she secured the policy — insured never read the policy or the amendment)
Once again, the S.D. Supreme Court stated that it “expresses no opinion whether the doctrine of
reasonable expectations would govern construction of an insurance contract if the terms of that
contract were ambiguous ... that issue is not before us today because we have held that there is
nothing ambiguous about this policy.” :
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SD Cases since 1995 which discuss “interpretation” of insurance policy. Each
of these cases continues to put forward the rule that — Where the provisions are
fairly susceptible to different interpretations, the interpretation most favorable to
the insured should be adopted.

Olsonv. US.F. & G., 549 N.W.2d 199 (S:D. 1966)

P seriously injured by fork lift in fall from cage in which P was riding.
Exclusion under homeowner’s policy for “motorized land vehicle.” Insured
argued the fork lift was designed to “lift and place.” Trial court for insurer.

Affirmed by SD S.Ct. (5-0).

Alverson v. Northwestern National, 1997 SD 9, 559 N.W.2d 234

Exclusion under CGL policy referred to property required to be replaced
because of “your work.” Does this phrase “your work” pick up only the
property which sub-contractor was working on, to wit “brick” and “veneer?”
Damage was to window. Trial court for insured. Reversed by SD S.Ct. (4-1, J.
Amundson dissenting).

Opperman v. Heritage Mutual Ins., 1997 SD 85, 566 N.W.2d 487

Fire damage to front-end loader while it was being overhauled. Policy
“excluded coverage while “operated principally away from the described
premises.” Insured argued it was being “processed” or “warehoused” which
would be covered. Trial court for insured. Reversed by SD S.Ct. (4-1, J.
Gilbertson dissenting). '

Rumpza v. Donalar and Stockholm Farm Mut., 1998 SD 79, 581

N.W.2d 517 — Policy language relating to “vacancy” found to be ambiguous as
applied to facts of this case and construed favorably for insured. SD S.Ct.
Reversed trial court’s finding that policy was unambiguous. (3-2) (J. Amundson
& Judge Dobberpuhl, dissent).

SD State Cement Plant Commission v. Wausau, 2000 SD 116, 616 N.W.2d 397
— Does exclusion for “pollutants” in general liability policies cover cement dust?
Trial court held “no” for insured. Reversed by SD S.Ct. (3-2, JJ. Gilbertson &

Sabers dissent)
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Roden v. General Casualty Co. Of Wisconsin, 2003 SD 130, 671 N.W.2d 622.

iy

B il

Employee seeks UIM (Underinsurance) benefits through employer’s policy.
Employee was seriously injured when, as he was standing beside his supervisor’s
pickup truck, a vehicle driven by TF struck employee. Employee was hospitalized for
6 weeks, sustaining permanent physical injuries and extensive medical expenses.

Policy definition of “insured” includes “anyone else ‘occupying’ a covered
‘auto’ ...” Policy defines “occupying” to mean, “in, on, upon, getting in, on, out, or
off.”. (“This language is fairly standard in the insurance industry.” 9 12. -

Trial court granted employee partial summary judgment on the issue of
coverage. The SD Supreme Court affirmed in a 3-1-1 decision, with only Retired
Justice Amundson dissenting.

As Justice Zinter states in his concurring decision, “It is noteworthy that the
policy language at issue has been the subject of countless disputes in numerous courts ‘ E
for more than five decades.” 9 37. t

The South Dakota Supreme Court finds that the term “occupying” as used in
this insurance contract to be “ambiguous and subject to differing interpretations.

Accordingly, the interpretation most favorable to [employee] must be adopted.” 9§ 14.
The Court examined pertinent case law from other jurisdictions and agreed with those
jurisdictions which have similarly held the term “occupying” to be ambiguous. 9 13.

The Court also adopted a liberal 4-part test, which is traceable to a
Pennsylvania Supreme Court decision and which has been adopted by many other
courts, to determine whether or not a person is “occupying” an insured vehicle. § ‘
18-27. -

Without going into detail as to each part of the 4 part test, a few statements |
from the court are as follows:

“The third factor is that the person must be vehicle orlented rather than
highway or sidewalk oriented at the time. Both individuals were employees of the
company and it was a company vehicle doing company business. From the ..
testimony, it is clear that Roden had his head in the truck and was talking company
business with his immediate supervisor. That was his sole orientation rather than any
connection with what was going on behind or to the side of him with a work project :
or otherwise.” § 25. E

“Therefore, we hold as a matter of law that Roden occupied the vehicle at the -
time of the accident within the meaning of General Casualty’s policy definitions.”

% 27.

T
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2008 and 2010 Interpretation Cases

“Auto Accident” found to be ambiguous and construed in favor of coverage. In-
North State Mutual v. Peterson, 2008 SD 36 (May 7, 2008), a rifle accidentally discharged in a
pickup truck while the engine was on and idling, but the truck was not moving. A 14 year old boy
was shot in his left ankle with the bullet also grazing his right ankle. The issue is whether or not
there is coverage by the liability insurer, Millbank Insurance Co. (Millbank is a co-defendant in this
D.J. action commenced by North Star, the umbrella liability insurer.} The trial court found the term
“auto accident” to be ambiguous and construed it in favor of coverage. The SD Supreme Court
affirmed in a 3-2 decision with the majority opinion being authored by Justice Meierhenry. The
opinion surveys case law in SD and other jurisdiction dealing with similar accidental
discharge-of-firearm situations. Justice Zinter wrote a dissenting opinion in which Justice
Konenkamp joined.

Argument that “business exclusion” is ambiguous on the “facts of this case”

rejected. The case of Western Nat'l v. Decker, 2010 S.D. 93 (Dec. 8, 2010) involves a situation
where the insurer (homeowner’s policy) sought a declaratory judgment that it was not liable on a
claim for injuries sustained by a child in the care of a babysitter. The babysitter did not have a name
for her business and had no written agreement with parents. The babysitter kept no written records
and filed no income tax returns. Although she charged some parents $1.50 per hour, she did not
charge for the particular child who was injured “in honor of the relationship between her fiancé and
his cousin [the child’s father].” The argument in favor of coverage was that the policy was
“ambiguous on the facts of this case.” The trial court granted summary judgment for the insurer and
the SD Supreme Court affirmed holding that “the circuit court correctly ruled that the policy was
unambiguous and the business exclusion applied.” This decision is unanimous with opinion by
Justice Konenkamp. ' :
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VI. Bad Faith
(3" Party, 1% Party and

related 1ssues)
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SD Statutes permitting suit against liability insurer
without payment by insured

58-23-1. Action against insurer by injured party where execution returned unsatisfied. All
liability insurance policies issued in this state shall provide in substance that if an execution upon
any final judgment in an action brought by the injured or by another person claiming, by, through, or
under the injured, is returned unsatisfied, then an action may be maintained by the injured, or by such
other person against the insurer under the terms of the policy for the amount of any judgment
recovered in such action, not exceeding the amount of the policy, and every such policy shall be
construed to so provide, anything in such policy to the contrary notwithstanding.

Source: SL 1966, ch 111, ch 32, § 2,

58-23-2. Bankruptcy or insolvency of assured — Insurer not released from liability. No liability
insurance policy issued in this state shall contain any requirement for the payment of liability or loss
under the policy, by the assured, but all such policies shall provide in substance that the bankruptey

or insolvency of the assured shall not release the insurer from liability.

Souwrce: SL 1966, ch 111, ch 32, § 2.
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South Dakota Cases — The Evolution of Third Party Bad Faith

Kunkel v. United Security Ins. Co. Of New Jersey, 168 N.-W.2d 723 (S.D. 1969)

Landmark-SD case which adopts the common law cause of action. This case cites and relies
on California cases, including the Crisci case. Lengthy opinion.

“While no single satisfactory test has been formulated as to what constitutes good or bad faith
courts uniformly hold that the insured’s interests must be considered. It appears to have been
most frequently held the insured’s interests must be given ‘equal consideration’ with those of
the insurer...” Id. at 726.

“Sometimes the duty to exercise good faith and give equal consideration is expressed by
telling the jury that in making the decision whether to settle or try a case the insurer must in
good faith view the situation as it would if there were no policy limits applicable to the
claim.” Id at 726.

“It is settled law in this state that a breach of duty may arise from a contractual relationship,
and while matters complained of may have their origin in contract, the gist of an action may
be tottious.... Conduct which merely is a breach of contract is not a tort, but the contract may
establish a relat10nsh1p demanding the exercise of proper care and acts and omissions in
performance may give rise to tort liability.” Id. at 733.

Damages for mental suffering authorized by the opinion, but the lower court’s award of
$10,000 for mental suffering stricken due to insufficient evidence to support the award.

No assignment. Excess of $18,798.58 collected by insured against insurer.
Crabb v. National Indemnity, 205 N.W.2d 633 (S.D. 1973)

Upholds the use of an assignment by the insured to the judgment creditor. Rejects the
argument that the judgment creditor is required to show that the insured had paid or could
have paid the excess.

“Because we believe that a judgment-proof insured does indeed suffer injury when a claimant
obtains a judgment against him in excess of liability insurance policy limits, we ... hold, as
most states hold, that an insured may bring an action against his insurer for *bad faith’ refusal
to settle whether or not the insured has paid, or can pay, that part of the judgment which
exceeds the policy limits.” Id. at 638.

One dissenter (Justice Wollman) would hold, based on the testimony of two highly
competent attorneys, “as a matter of law” that the insurer acted in good faith in rejecting the
settlement offers.
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Helmbolt v. LeMars Mutual Ins., 404 N.W.2d SS (8.D. 1987)

Excess of $55,000 successfully collected. This is a complicated case, but the principle of 39
party bad faith is upheld at page 57. [The case is complicated because both the tortfeasor and
the tort plaintiff were insured by LeMars Mutual and there was the additional assertion of a
claim under UIM (underinsured motorist) coverage. |

Johnson v. Viking Insurance Company of Wisconsin, 706 F.Supp. 720 (Wes.Dis.S.D. 1989)

Bad faith claim brought by injured party is premature if brought prior to judgment. In this
case, the tort plaintiff sued the tortfeasor’s insurer in federal court while the state court tort
claim was pending. Case dismissed.

“This Court finds there is no privity of contract and no cause of action for bad faith exists in
this situation.” Id at 721.

*“The question of whether in South Dakota a cause of action for bad faith exists against such a
liability carrier after fault has been so determined, judicially or otherwise, is not the issue
here. Without a determination of liability, no duty exists. Absent such a duty, a liability
insurer has a legitimate right to negotiate an unliquidated claim. Plaintiff’s claim is
premature.” Id. at 721-22.

Nielson v. Boos, 1997 SD 117, 571 N.W.2d 653

suit for excess against both the attorney and the insurer ... policy limit of $250,000, insurer
rejected offers to settle at $250,000 and $225,000 ... ultimately verdict for the tort plaintiff in
the amount of $65_0,000, creating an excess of $400,000.

This opinion deals only with the issue of venue. Plaintiff brought the 3" party bad fajth claim
in Minnehaha County. Defendants sought transfer to Grant County, where Defendants
resided and did business. Trial court sent the case to Deuel County, the county where the
plaintiff resided, relying on SDCL 15-5-5 and 15-5-8 [where indemnified resides or where
Joss occurred] ... SD Supreme Court reversed and held that venue must be in the “fallback”
county of defendants’ residence — Grant County.

This case is the subject of a law review case note. Colby M. Lessmann, Third Party Bad
Faith Refusals to Seitle in Nielsen v. Boos, 43 South Dakota Law Review 680 (1998).
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Miscellaneous Cases — 3" Party Bad Faith

Kobbeman v. Oleson, 1998 SD 20, 574 N.W.2d 633 - The insured-tortfeasor had liability insurance
of $100,000 but was supposed to also have a $1,000,000 umbrella policy. The insured-tortfeasor had
paid the agent money for the premium for the umbrella policy, but the agent had not secured the
policy. : The insured-tortfeasor settled the claim by the victim through payment of the $100,000
primary policy limited and by making an assignment to the tort victim of his cause of action against
the insurance agent. The SD Supreme Court acknowledged that there was a cause of action by the
insured against the agent. The Court also approved of the notion that an insured-tortfeasor could
indeed assign a cause of action against an insurance agent (for failure to secure umbrella coverage
insurance) to the tort victim in exchange for a covenant not to sue, despite the fact that the tort
victim’s claim had not been reduced to judgment. Noting that such an assignment would be
inappropriate for a 3" party bad faith claim, the Court stated as follows:

“In bad faith refusal to settle cases, a rule mandating post-judgment assignment is more
imperative because, in most instances, no cause of action solidifies until judgment is rendered
against an insured.” Id. at 638.

The insurance agent ultimately won in this case, however, because the statute of limitations had run
on the tort victim’s underlying claim against the insured-tortfeasor, [Justice Sabers dissented on the
s/l defense, noting that this was similar to a “case within a case™ as seen in legal malpractice
situations ... just because the lawyer missed the s/l doesn’t mean that the client cannot sue the lawyer
for malpractice ... here the tort victim ought to be able to pursue the agent (through the assignment)
despite the fact the s/l had expired on the claim against the insured-tortfeasor.]

Frankenmuth Mutual Insurance Co. v. Keeley, 461 N.W.2d 666 (Mich. 1990). In this 4/3 decision,
the Michigan Supreme Court held that the amount recoverable against a liability insurer on an excess
liability claim for “refusal to settle” within the policy limit is the amount that would be “coliectable”
from the insured. This argument — to limit recovery to what the insured could actually be required to
pay — was rejected by the SD Supreme Court in the 1973 Crabb case, 205 N.W.2d 633. '
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TINA RAILSBACK,
Plaintiff and Appellant,

' V.
MID-CENTURY INSURANCE COMPANY,

Defendant and Appellee. .
2004 SD 64, 680 N.W.2d 652 (05/12/04) o S w

SABERS, Justice :

[1.] Tina Railsback brought suit against Mid-Century Insurance Company alleging fraud, deceit,
and misrepresentation. The trial court granted summary judgment in favor of Mid-Century and’
Railsback appeals. She argues that the trial court erred in holding that 1) the liability insurer did not
have a duty to speak truthfully to an injured third-party claimant; and that 2) her claim was a
prohibited direct action against an insurer, We reverse both 1 and 2.

FACTS [
[12.] Early in 1996, Railsback was injured in an automobile accident. She was a passenger in a o
vehicle driven by Tom Hauglin. Hauglin lost control of the car when he hit a patch of ice.

Railsback suffered injuries to her neck and back in the resulting collision. Hauglin was cited for

careless driving, -

[13.] Mid-Century was Hauglin’s liability insurance carrier. At the time of the accident, Hauglin’s
policy limit was $50,000.00 per person and $100,000.00 per occurrence. Railsback made a claim
against the policy for the injuries she suffered in the accident. She filed the claim and negotiated a
scttlement with the company without the aid of legal counsel.

[14.] Diana Austin and Steve Weiler were claims adjusters employed by and acting as agents for
Mid-Century, Railsback alleges that Austin and Weiler misrepresented the amount of liability
coverage available under Hauglin’s policy. She asserts that they led her to belicve that the policy
limit was $25,000.00 rather than $50,000.00. She claims that they misled her in an effort to induce
her to release her claim for $25,000.00.>* Specifically, she asserts that the adjusters knew that she
was misinformed about the policy limits and that they reinforced that misinformation with
ambiguous communications. Entries in the insurer’s investigation log by Weiler and Austin indicate
that liability coverage was discussed with Railsback. The logs also indicate that the adjusters were

*  * Railsback testified in her deposition that both Weiler and Austin represented to her that Hauglin’s
policy limit was $25,000.00:
[Mid-Century counsel]: But as we sit here today, are you telling me that Steve Weiler specifically said to
you that there was only $25,000 limits of coverage? .
Railsback: Yes, | believe that’s exactly how it was worded.

o | v o = e

Q: It appears from your testimony that you were advised, not only by Diana Austin,
but also by Steve Weiler of an alleged limitation of the policy limits being !
$25,000. Is that correct? ;
A: Yes, ' ' :
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awate that Railsback was misinformed. In negotiations, on several occasions, Railsback demanded
the “policy limits.” Austin told Railsback she would not authorize “policy limits” but then offered
$20,000.00 in settlement. Railsback ultimately released her claim for $25,000.00 and did not find
out until July 2000 that the policy limit was actually $50,000.00. She asserts that had she known the
policy limit was greater than $25,000.00 she would not have entered into the settlement. She further
asserts that through their written and verbal communications, the adjusters intentionally reinforced
her misunderstanding of the policy limits.
[15.] Railsback brought suit against Mid-Century alleging fraud, deceit and misrepresentation. The
trial court granted Mid-Century’s motion for summary judgment and Railsback appeals, raising two
issues:

1. Whether a liability carrier owes a claimant, who is not their insured, a duty to speak

truthfully about the insured’s policy limits.

2. Whether the trial court erred in its determination that Railsback’s suit was an
impermissible direct action against an insurer,

& w *

7.1 1. WHETHER A LIABILITY CARRIER OWES A CLAIMANT, WHO IS NOT
THEIR INSURED, A DUTY TO SPEAK TRUTHFULLY ABOUT THE
INSURED’S POLICY LIMITS.

[18.] At the hearing on the motion for summary judgment, the tr1a1 court held that the insurer had

no duty to disclose the policy limits. Railsback argues that this decision “effectively hcenses '

misrepresentations by claims adjusters.”

[19.] The relationship between an insurer and a third party claimant is not a fiduciary or
confidential relationship. In fact, we have noted that the insurer stands in the shoes of the insured
and therefore, the relationship between the claimant and the insurer is adversarial. Trouten v.
Heritage Mut. Ins, Co., 2001 SD 106, §32, 632 NW2d 856, 864. The parties deal at arms length and
there is no duty on the part of the insurer to disclose the policy limits during settlement negotiations.
Therefore, to the extent the trial court held that there is generally no duty to disclose policy limits, it
was correct. However, the question here is narrowet. Specifically, whether an insurer may
knowingly cause or further a claimant’s misunderstanding of the policy limits to her detriment.
[410.] Mid-Century concedes that South Dakota law allows a claimant to affirm a settlement
agreement and bring a fraud action against an insurance company without obtaining judgment -
against the insurance company. See Tucek v. Mueller, 511 NW2d 832, 835-36 (SD 1994). It argues
that 1) it did not have a duty to disclose policy {limits or 2) correct Railsback’s mistaken belief and
that 3) “the trial court’s decision [] does not preclude [] a direct action against an insurance company
where the company actually engages in fraud.”

[111.] The trial court relied on Smith v. Safeco Ins. Co., 50 P3d 277 (WashAppCt 2002) to come to
the conclusion that an insurer need only disclose its insured’s policy limits if a reasonable person in
the same or similar circumstances would believe that the disclosure would be in the insured’s best
interest. Id. at 282. Mid-Century argues that since an insurer has no duty to disclose policy limits,
~even if the third party is known to have been operating under a mistaken belief, there can be rio
breach of duty giving risc to a fraud action.
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[112.] We disagree with the trial court’s analysis of this issue. In Tucek, we overruled a trial court’s
entry of summary judgment in favor of an insurance company alleged to have defrauded a third-party
claimant. In that case, we noted that the claimant was “entitled to sue for damages for fraud and
“deceit.” Tucek, 511 NW2d at 835. We noted more specifically that the claimant could rely on
SDCL 20-10-1, 20-10-2(2) and (3), statutes defining deceit, as a basis for her claims. Furthermore,
we noted that “questions of fraud and deceit are generally questions of fact and are to be determined,
ordinarily, by a jury.” Id. at 836. We stated, “fe]very participant in a fraud and each one who
assists another in the perpetration of the fraud is liable to the injured party.” Id (Emphasis in the
original.) Acknowledging that the “insurer knew it could reach a settlement favorable to itself albeit
unfavorable to Tucek,” we reiterated that every participant in a fraud is liable to the injured party. Id.
at 837. We made no distinction between other parties involved in the fraud and the insurance
company.
[113.] In Maybee v. Jacobs Motor Co., Inc., 519 NW2d 341, 343 (SD 1994), we noted:

An action for deceit requires proof that the misrepresentation was material to the formation of

the contract and that the other party relied on the misrepresentation to her detriment. [] Such
misrepresentations include true statements which the maker knows or believes to be
materially misleading because of his failure to state additional or qualifying matter.
Id. (citing Restatement (Second) of Torts § 229 (1977) (internal citation omitted)). We have applied
the Restatement (Second) of Torts § 551(2). § 551(2) (b) provides in part that a party to a business
transaction has a duty to “exercise reasonable care to disclose to the other before the transaction is
consummated”:
(b) matters known to him that he knows to be necessary to prevent his partial or ambiguous
statement of the facts from being misicading.

Restatement (Second) of Torts § 551 (2)(b) (1977). Assuming all facts in favor of Railsback, there is
a genuine issue of material fact whether the insurer deceived or defrauded her or made
misrepresentations in the settlement negotiations. Railsback argues that the conversations and letters
between her and the adjusters led her to believe, to her detriment, that the policy limits were half of
what they actually were. Drawing inferences from the facts in the record in favor of Railsback, it
could be reasonably inferred that the adjusters were aware of and exploited her misinformation
regarding the policy limits. Furthermore, one could infer that the exploitation amounted to
affirmative representations of facts they knew were untrue. Mid-Century argues that the claims
adjuster’s reference to “policy limits” was not ambiguous and that Railsback “attempts to
mischaracterize the letter ... sent to [] Railsback.” These factual assertions merely.emphasize the
error in the trial court’s determination that summary judgment was appropriate. There are questions
of material fact whether the claims adjusters’ knowledge of Railsback’s mistaken belief and -
manipulation of that belief for the company’s benefit amounted to fraud, deceit or misrepresentation.
[114.] We do not accept the insurer’s argument that an insurer never owes a claimant a duty to
disclose policy limits just because it is an adversarial relationship. The fact that settlement
negotiations are an adversarial process does not diminish the duties of parties to a contract to refrain
from material misrepresentation. This issue is reversed and remanded to the trial court for a
determination by the fact finder whether the insurer committed fraud or deceit or made material
misrepresentations upon which Railsback relied to her detriment in agreement to the settlement.
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[915]. 2. WHETHER THE TRIAL COURT ERRED IN ITS DETERMINATION
THAT RAILSBACK’S SUIT WAS AN IMPERMISSIBLE DIRECT
ACTION AGAINST AN INSURER.

[416.] Because there is no privity between an injured person and the tortfeasor’s insurer, the
injured person generally has no right of action against the insurer. 44 AmJur2d Insurance § 1445
(1982). However, “a claimant may become entitled to bring a direct action where the insurer has
taken on a new and independent obligation to the victim as a result of the insurer’s efforts to
negotiate a settlement of the victim’s claim.” Lee R. Russ & Thomas F. Segalla, 7 Couch on
Insurance 3d, § 104:6 (2003).

[117.] The insurer relies on our decision in Troufen to support the trial court’s determination that
Railsback’s action is an impermissible direct action against an insurance company. Insurer argues
that Railsback has no right to bring a claim against the insurer without first obtaining a judgment
against the tortfeasor, Hauglin. This argument ignores the purpose of the direct action rule, which is
to protect insurers from large personal injury awards based on the jury’s discovery that the tortfeasor
is insured. It is not to force an insured tortfeasor to defend claims against the insurer for the manner
in which the insurer engages in settlement negotiations. Hauglin was liable to Railsback for his
negligence, but he cannot and should not be held to stand for allegations of fraud, deceit and
mistepresentation in settlement negotiations with which he had no connection, We implicitly
acknowledged this in Troufen which provided:

[A]bsent an express or clearly implied right to sue [an insurer] directly for medical expenses,
[an insured person] cannot maintain an action fo recover medical expenses directly from
[insurer], at least until after settlement, adjudication, or release of claim.

Trouten, 2001 D 106 at 923, 632 NW2d at 861 (quoting Zegar v. Sears Roebuck & Co., 211

IApp3d 1025, 570 NE2d 1176, 1180 (1991)) (emphasis supplied). We have held,
One who has executed a release or compromise of a cause of action sometimes feels that he
has unduly pushed or fraudulently induced into making the agreement. In this situation there
are several courses open to him. He may sue on the original cause of action and, when the
release is tendered as a defense, assert its invalidity. He may begin an equity action to set
aside or reform the release or compromise agreement. Or he may affirm the agreement and
bring an action of deceit to recover the damages he suffered by reason of executing the same.

Tucek, 511 NW2d at 835. The trial court’s holding does not allow these remedies for those
defrauded by insurance companies. This would remove all rules of fair dealing in settlement
negotiations between third-party claimants and insurance companies. The inequity of the
determination can be clearly seen by the following example. If the tortfeasor was uninsured, and he
and the claimant entered into settlement negotiations, the tortfeasor would be required not to defraud,
deceive or make misrepresentations to the claimant. Under the trial court’s interpretation of “direct
action,” the insurer, which stands in the shoes of the insured, has no such duty and cannot be held
directly accountable. The policy implications of such a determination were well explained by the
United States District Court for the District of Delaware:
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First, insurance companies would have everything to gain and nothing to lose by
systematically defrauding tort claimants into accepting low settlement offers. In such cases
the company gambles that the deceit will not be uncovered. If the fraud is uncovered, then
the company only faces litigation, or the costs of reimbursement, that it would have had to
confront without a settlement. In economic terms, some insurance carriers calculate an
“opportunity cost” which is artificially low. If, in addition to the expense of a tort litigation,
the cost of defending a fraud action were included in the calculation, the opportunity cost of
committing the fraud would be a good deal higher. In the language of the law, the defendant
should not be unjustly enriched. [] Moreover, such a rule would enforce a higher standard of
care among insurance agents, thus helping to prevent cases of merely negligent
misrepresentation. :

Second, the opportunities for overreaching and committing fraud in releases of tort claims
may be greater than in typical cases of commercial contract fraud, where the parties are more
often on an equal footing. Duress, coercion, and immediate need for liquid assets are ever
present for the unfortunate tort claimant. In many cases, plaintiffs have spent much, if not all,
of the settlement sum on necessities before discovering the fraud. :

DiSabatino v, Umted States Fidelity & Guar. Co., 635 FSupp 350, 355-356 (DDel 1986)

(Footnote and internal citations omitted).

[118.] Our “direct action” statute also does not support the trial court’s determination. SDCL 58-
23-1 provides:

All liability insurance policies issued in this state shall provide in substance that if an
execution upon any final judgment in an action brought by the insured or by another person
claiming, by, through, or under the injured, is returned unsatisfied, then an action may be
maintained by the injured, is returned unsatisfied, then an action may be maintained by the
injured, or by such other person against the insurer under the terms of the policy for the
amount of any judgment recovered in such action, not exceeding the amount of the policy,

- and every such policy shall be construed to so provide, anything in such policy to the contrary
notwithstanding.

The statute limits recovery by the injured claimant “under the terms of the policy.” The present
action is not brought under the terms of the policy, but rather as an ancillary claim pertaining to the
insurance company’s negotiation and settlement practices. The direct action prohibition does not
apply in this circumstance. The trial court’s determination that this sult was an improper direct
action against an insurance company is reversed.

[119.] GILBERTSON, Chief Justice, and KONENKAMP, ZINTER, and MEIERHENRY, Justices

concur.
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SD Fraud and Deceit Statutes referenced in Railsback Opinion

20-10-1. *Liability for damage caused by deceit.
One who willfully deceives another, with intent to induce him to alter his position to his
injury or risk, is liable for any damage which he thereby suffers.

20-10-2. *Pefinition - “Deceit.”

A deceit within the meaning of § 20-10-1 is either:
(1) The suggestion, as a fact, of that which is not true, by one who does not believe it to be
true; ,
(2) The assertion, as a fact, of that which is not true, by one who has no reasonable ground for
believing it to be true; ‘

- (3) The suppression of a fact by one who is bound to disclose it, or who gives information of

other facts which are likely to mislead for want of communication of that fact; or
(4) A promise made without any intention of performing.

20-10-3. *Fraud against public or class as fraud against individual.

One who practices a deceit with intent to defraud the public, or a particular class of persons,
is deemed to have intended to defraud every individual in that class, who is actually misled by the
deceit.
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3" Party Bad Faith Post-Script

Feliberty v. Damon, 527 N.E.2d 261 (N.Y. 1988); and
Mitchum v. Hudgens, 533 So0.2d 194 (Ala. 1988)

Thus far we’ve been examining situations the insurer refuses to settle and then has
subsequently been held liable for excess over the policy limit as a result of the insuret’s unreasonable
rejection to settle at or below the policy limit. What if the insurer in fact settles a claim, but it is
against the insured’s wishes? In each of the cases cited above the insured was a doctor and was
unhappy with the fact that his malpractice liability insurer settled claims which alleged malpractice.
The insured sued the malpractice insurers (and, in the NY case, also sued the attorney provided by
the insurer). In both cases, the insured was denied a cause of action. Both cases uphold the ability of
the liability insurer to settle claims. Both courts observed that the insurance policies gave the insurer
the exclusive right to make settlements. The New York opinion also observes that other policies
may be available (for presumably a costlier premium) which require the insured’s consent to such
settlements.

South Dakota Law Review Articles:

Colby M. Lessman, Third Party Bad Faith Refusals to Settle in Nielsen v. Boos, 43 South Dakota
Law Review 680 (1998). [SD case dealing with proper venue for 3" party bad faith cause of action]

Roger M. Baron, When Insurance Companies Do Bad Things. The Evolution of the "Bad Faith”
Causes of Action in South Dakota, 44 South Dakota Law Review 471 (1999).
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Prelude to Discussion on SD Cases on 1* Party Bad Faith

On the topic of “other torts” which an insurer may commit, see e.g., Fullmer v. State Farm, 498
N.W.2d 357 (S.D. 1993) [tort of battery]

Many punitive damage cases:

Pacific Mutual Life v. Haslip, 111 S.Ct. 1032 (1991) [leaving punitive damage award of
$840,000 intact where punitives were 200 times out-of-pocket expenses]

X0 v. Alliance, 113 8.Ct. 2711 (1993) [affirming punitive award of $10 million which was
526 times the compensatory award of $19,000]

BMW. v. Gore, 64 U.S. Law Week 4335 (1996) [lowering punitive damage award of $4
million to $2 million where damages were as a result of defendant’s failure to disclose $600
repairing of new BMW, lowering value of car by roughly $4000 — court said “When the ratio
is a breathtaking 500 to 1 . . . the award must surely ‘raise a suspicious judicial eyebrow.”]

Schaffer v. Edward D. Jones, 552 N.W.2d 801 (8.D. 1996) [affirming ratio of 30 to 1,
$750,000 punitives and $25,000 compensatory]

Lindsay J. Efting, Punitive Damages: Will the Courts Still Punish the Wrongdoer after State Farm

Mutual Automobile Insurance Co. V. Campbell, 49 South Dakota Law Review 67 (2003).
[reviewing State Farm v. Campbell, 123 S.Ct. 1513 (2003)]
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South Dakota Case Law on First Party Bad Faith

Stoner v. State Farm, 780 F.2d 1414 (8" Cir. 1986)

Holds that South Dakota recognizes a 1* party bad faith cause of action which would allow
recovery of compensatory damages, as well as punitive damages on a “tort” basis.

Interestingly, on remand the insurer was found not to have acted in bad faith by the jury.
Judgment for the insurer was affirmed on subsequent appeal. 856 F.2d 1195 (8" Cir. 1988).

Matter of Certification ... Championv. US.F.&G., 399 N.W.2d 320 (5.D. 1987)

South Dakota Supreme Court holds, in answering a certified question from federal district
court, that the tort of bad faith is recognized in a cause of action against a workers comp insuret for
intentionally and wrongfully terminating benefits. The two-pronged test seen in the Colorado Savio
case is adopted: plaintiff must show 1) absence of reasonable basis for denial of claim and 2)
insurer’s knowledge (or reckless disregard thereof) of the absence of a reasonable basis for the
denial. Also, insurer may challenge claims which are fairly debatable.

“Conduct that is merely a breach of contract is not a tort. The contract, however, may
establish a relationship demanding the exercise of proper care and acts and omissions in performance
may give rise to a tort liability.” [this quote is found at p. 322 and is taken from a 1966 South Dakota
Supreme Court opinion]

The court also recognized that damages for mental suffering are recoverable, noting that
Kunkel had previously recognized this (although the court in Kunkel reversed a $10,000 mental
suffering award based on lack of evidence). SDCL 58-12-3 was cited for the proposition that it
implicitly recognized a bad faith cause of action. '

Isaac v. State Farm, 522 N.W.2d 752 (8.D. 1994)

Recovery of $100,000 (uninsured motorist coverage) and $325,000 for 1* party bad faith and
$20,000 in punitive damages affirmed. The two-pronged test from Savio which was stated in
Champion was re-affirmed. Defense of contributory negligence rejected as a defense to the
intentional tort of 1% party bad faith (insurer unsuccessfully asserted that insured’s previcus attorneys
dropped the ball and if they had done a better job, there would have been a recovery). Jury
Instructions are set forth in the opinion and approved. Attorney fees in conjunction with the
prosecution of the bad faith claim held to be unrecoverable — SDCL 58-12-3 does.not afford a -
plaintiff the opportunity to collect attorney fees for time spent in the prosecution of the tort of bad
faith. (Note, however, attorney fees may still be recovered in conjunction with the attorney’s time
associated with the underlying 1st party coverage claim which, in this case, is pursuit of UM
coverage.)
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Walz v. Fireman’s Fund, 556 N.W.2d 68 (S.D. 1996) [bad faith cause of action recognized in
workers comp setting where the insurance adjuster refused to investigate a new South Dakota
Supreme Court Opinion which attorney brought to his attention — the insurer’s defense was that the
attorney did not provide a citation to the opinion — Court holds the question of bad faith was for the
jury and that the insurance adjustor could have checked the table of cases!]

- Harter v. Plains Ins. Co., 1998 SD 59, 579 N.W.2d 65 (SD 1998). Bad Faith claim based on
underinsurance coverage. Judgment for plaintiff for $25,000 compensatory damages and $75,000
punitive damages affirmed on appeal (5-0). This is a complicated case where underinsurer
intervened into plaintiff’s tort trial, asserting a subrogation right. Although, plaintiff did not invoke
the procedure of the Schmidt v. Clothier release and although insurer had benefit of SDCL 58-11-9.6
(“Refusal of the issuer of the underinsured motorist coverage to waive its statutory right of
subrogation does not constitute bad faith.”), the cause of action was still found to exist. Plaintiff’s
bad faith expert was not allowed to testify as to insurer’s wealth and power to pressure settlement.

Rumpza v. Donalar & Stockholm Farm Mutual, 1998 SD 79, 581 N.W.2d 517 (S.D. 1998). Plaintiff
initiaily sued for 1* party bad faith and for “vexatious refusal to pay.” But plaintiff entered a
dismissal with prejudice as to bad faith claim and vexatious claim. Subsequent discovery on
underlying claim revealed extensive evidence of bad faith (the “smoking gun” evidence was found).
Plaintiff was permitted to reinstate both the bad faith and vexatious claims despite the prior dismissal
with prejudice.

Brooks v. Milbank Insurance Co., 2000 SD 16, 606 N.W.2d 173 (S.D. 2000). Trial court dismissed
Bad Faith claim on basis of SDCL 15-6-12(b)(5) [*“failure to state a claim upon which relief can be
granted.”]. Subsequent jury verdict was for plaintiff on the policy and also for the plaintiff on
vexatious refusal claim. Plaintiff appealed the dismissal of the 1 party bad faith claim. Reversed
(5-0) by 8.D. Supreme Court. Plaintiff stated a cause of action for 1* party bad faith. Basic elements
of the bad faith cause of action were restated by the court and the court cited, with approval, Roger
M. Baron, “When Insurance Companies Do Bad Things: The Evolution of the ‘Bad Faith’ Causes of
Action in South Dakota,” 44 South Dakota Law Review 471 (1999). The attorney fee award of '
$77,287 was reversed and remanded on the vexatious refusal to pay claim.
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Sawyer v. Farm Bureau, 2000 SD 144, 619 N.W.2d 644. Action under “all risks” coverage for close
to 300 head of cattle killed in ice storm and blizzard. Plaintiff was not 100% owner of each of the
head of cattle, but had at least a 25% interest in cattle killed. Court found plaintiff had insurable
interest. Jury awarded plaintiff $142,000 for lost cattle ($500/head for 284 head) and $34,155 “bad
faith” and $125,000 punitive damages and attorney fees under SDCL 58-12-3. SD Supreme Court
affirmed on everything but the attorney fees, for which the case was remanded for a determination of
attorney fees relating only to the underlying contract claim, not for the bad faith claim. (Thisisa 3-2
decision, with the 2 dissenting justices arguing that the appeal by the insurer was untimely.) Bad
faith was found in the insurer’s requirement that each dead cow go through a necropsy (an autopsy
for an animal) for cause of death and then never attempted to count or weigh the carcasses. Tape-
recorded conversation showed insurance adjuster and agents scheming to show insured as presenting
fraudulent and false accusations and attempting to show insured guilty of arson and false accusations
of insured’s wife having extra-marital affairs. Lack of reasonable basis for denial of claim may be
“inferred” by insurer’s reckless disregard.

Biegler v. American Family Insurance, 2001 SD 13, N.W.2d (S.D. 2001). This case is actually a
blend of both 3™ party bad faith and 1% party bad faith, with a claim for fraud and deceit thrown in.
American Family refused to defend lawsuit against insured on basis of “negligent supervision and
negligent management of employees.” Underlying case settled for $25,000 when insured hired his
own attorney. Now insured sues American Family for failure to defend. Jury awarded Plaintiff
$20,000 compensatory damages, $25,000 indemnification, Fraud and Deceit damages of $100,000,
and $100,000 punitive damages, after finding “bad faith.” Trial judge awarded plaintiff some
$40,000 in attorney fees for total award of $276,034.46 at the trial level. S.D. Supreme Court
reduced the award by $75,000 because the underlying case was settled for $25,000 and also awarded
appellate attorney fees to plaintiff of $2,750. Case holds, consistent with SD precedent, that
insurer’s duty to defend is indeed broader its duty to indemnify.
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South Dakota’s Vexatious Refusal To Pay Statute

58-12-3. Attorney fees — Recovery in action against self-insured employer or insurer failing to
pay loss — Other remedies not barred. In all actions or proceedings hereafter commenced against
any employer who is self-insured, or insurance company, including any reciprocal or interinsurance
‘ exchange, on any policy or certificate of any type or kind of insurance, if it appears from the :
1 evidence that such company or exchange has refused to pay the full amount of such loss, and that -5
such refusal is vexatious or without reasonable cause, the Department of Labor, the trial court and

the appellate court, shall, if judgment or an award is rendered for plaintiff, allow the plaintiff a

reasonable sum as an attorney’s fee tp be recovered and collected as a part of the costs, provided,

however, that when a tender is made by such insurance company, exchange or self-insurer before the
commencement of the action or proceeding in which judgment or an award is rendered and the

amount recovered is not in excess of such tender, no such costs shall be allowed. The allowance of

attorney fees hereunder shall not be construed to bar any other remedy, whether in tort or contract,

! that an insured may have against the same insurance company or self-insurer arising out of its refusal

; to pay such loss. [
: Source: SL 1966, ch 111, ch 32, § 7, SL 1971, ch 264; SL. 1972, ch 262; SL 1976, ch 311; SL 1988, ch 397. !
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S.D. high court slams Farm ...w:.qom:.m: lawsuit

' paminttron Insurance company must pay cattleman for livestock lost in ice *96 storm Elbertaon g, - mepofer.

FEERRE - Special livestock cov- . i
erage sold by Farm Burean Muty- ance policy. She refused to dis- for any losses until each carcass false accusations that Sawyerbad months, incurred costsassociated  eattle for others and did ot tell
- al Insuranee Co, in South Dakota miss Sawyer's case and asked a was examined tn determine the committed arson, false accusa- with the (autopsy) of eachanimal, him the cattle were not fully cov-
covers more, than the company jury to decide how much he i canse of dedth, Sawyer stacked all tions of extramarital affairs involv-  and more than 4% yeaca later has  ered, but it willingly charged him
would like, the state Supreme owed, the dead eattle in his yard and ing Sawyers wifs, as weil as Farm not been paid a dime on his thefull costof such insurance, the
Courtruled Wednesday, Jurors awarded £142,000 for moved them, one by one, into a Bureau's exposure underthe pol- claims.” high court added.
* The: decisiont.is a victory-for the loss of 284 cattle, §159,155in  heated building to thaw and be icy and strategies to avoid paying  FarmBureawalsoarguedthatit  “Atnotimeafter the policy went
Tumér: County cattleman Shon  damages, and interest'dating to inspected. . e the full loss,” wrote Justice David need not pay Sawyer because he into effect did .. Farm Bureau per-
wuawﬂ.,m,vom.ommg 300 ani- the time the cattle died. Caldwell The process took several Gilbertson, " wasnotthe sole owner of the cat- sonnel inform Sawyer that

’ Farm Bureau knew Sawyerfed -

153

mals’ dhirifig 0 e storm dnd 3 also ordered the insurance com- months. Farm Bureau then  “Further evidence of Farm tle. But the high court said ~because of an undisclosed, inter- -

@m.um_a..n_rﬁm.wmm.mn.g__unu panytopay Sawyer$84,703forhis offered Sawyer $53,583, prompt- Bureau's bad faith includes the Sawyer, who operated a feedlot, nal Farm Bureaupolicy, he should
livéstock " policy ‘with JBarm " Jegal expenses. - ing the lawsnit. ' fact that Farm Bureau never had sufficientinterestinthecattle have been insured under a differ-
.w:ﬂ»:.gﬁn_nm.nﬂgnm.n«u»w. ' The Supreme Court said Inrefusing to fairly compensate attempted to count or weigh the to qualify for payment under the  ent policy,” Gilbertson wrote.
Enﬂmdaﬂﬂf_onmﬂ.. .5, Sawyers insurance policy cov- Sawyer, insurance company off- dead livestock, despite the fact policy. Thejustices told Judge Caldwel}
: .ﬂ._m&mu:ﬁ!.uﬁwnuﬁmaan ered all livestock lossas not specif. chalseven plotted to discredithim, that it disputed bath the number Ovwmershiplanpuage inthepol- to recorisider whether Farm
court, and-Judge Kithleen Cald- jcally excluded - including hliz- the Supreme Courtsaid, - and weight of the dead livestock, icy is not clear, and vagueness in Burean must pay Sawyer's legal
1&&. it .wﬂn.ﬁaawg zard Josses. “(They) discussed strategies to Finally, Sawyerwasleftwith 207 any insurance coverage always expenses but did not necessarily
mugt honot »_.nmaﬂu ofitsinfur-  FarmBureauhadrefusedtopay make Sawyer appear fraudnlent, dead cattle in his yard for several must beinterpreted in favor of the  say he is not owed the $84,703.
Typl BT Al . : o o R ’



Additional Authorities in Conne;ction with Discussion on Bad Faith

On the topic of “other torts” which an insurer may commit, see e.g., Fullmer v. State Farm, 498
N.W.2d 357 (S.D. 1993) [tort of battery]

Many punitive damage cases:
Pacific Mutual Life v. Hasltp, 111 S.Ct. 1032 (1991) [leaving punitive damage award of
$840,000 intact where punitives were 200 times out-of-pocket expenses]

TXO v. Alliance, 113 S.Ct. 2711 (1993) [affirming punitive award of $10 million which was
526 times the compensatory award of $19,000]

BMW.v. Gore, 64 U.S, Law Week 4335 (1996) [lowering punitive damage award of $4
million to $2 million where damages were as result of defendant’s failure to disclose $600
repairing of new BMW, lowering value of car by roughly $4000 — court said “When the ratio
is a breathtaking 500 to 1 . . . the award must surely ‘raise a suspicious judicial eyebrow.”]

Schaeffer v. Edward D. Jones, 552 N.W.2d 801 (S.D. 1996) [affirming ratio of 30to 1,
$750,000 punitives and $25,000 compensatory]

Julson v. Federated Mutual Insurance Co., 1997 SD 43, 562 N.W.2d 117.

“[F]or proof of bad faith, there must be an absence of a reasonable basis for the denial of
policy benefits [or failure to comply with a duty under the insurance contract] and knowledge or
disregard ...” Id At 9 6.

NOTE: the bracketed language — {or failure to comply with a duty under the insurance
contract] — is original language set forth by the SD Supteme Court. This means that a first party bad
faith cause of action may arise in context other than the denial of a claim. See, e.g., the discussion of
Hopkins v. Highlands Ins. Co., in footnote 104 of Roger M. Baron, When Insurance Companies Do
Bad Things. The Evolution of the “Bad Faith” Causes of Action in South Dakota, 44 South Dakota
Law Review 471 (1999), and also text accompanying footnote 104.

Dolan v. AIDS Ins., 431 N.W.2d 790 (Jowa 1988) [lowa Supreme Court adoption of 1* party bad
faith, sounding in tort and in negligence]

Colby M. Lessmann, Third Party Bad Faith Refusals to Seitle in Nielsen v. Boos, 43 South Dakota
Law Review 680 (1998). [SD case dealing with proper venue for 3™ party bad faith cause of action]

‘Roger M. Baron, When Insurance Companies Do Bad Things: The Evolution of the “Bad Faith”
Causes of Action in South Dakota, 44 South Dakota Law Review 471 (1999). A

Lindsay J. Efting, Punitive Damages: Will the Courts Still Punish the Wrongdoer after State Farm

Mutual Automobile Insurance Co. V. Campbell, 49 South Dakota Law Review 67 (2003),
[reviewing State Farm v. Campbell, 123 8.Ct. 1513 (2003)]
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Hein v. Acuity

In Hein v. Acuity, 2007 SD 40, 731 N.W.2d 231, an employee sought to bring a bad faith
claim against a worker’s comp insurer based on a frivolous counterclaim filed against the employee
when she, acting pro se, sought rehabilitation benefits. The counterclaim by the work comp insurer
(asserted to collect all benefits previously paid to the employee by the insurer) appears to have been
an attempt by the worker’s comp insurer to intimidate the employee from pursuing relief through
work comp. After the employee secured counsel to prosecute her claim for rehabilitation benefits,
the insurer’s counterclaim was withdrawn. While the employee’s claim for benefits was pending
resolution, she filed suit for bad faith in circuit court. Included in the analysis of this case lies the
important question of whether or not a first party bad faith claim may be brought in a setting which
does not involve a “wrongful denial of benefits.” This opinion follows up on the premise found in

Julson v. Federated Mutual Ins. Co., 1997 SD 43, 562 N.W.22d 117 which recognized that a bad

faith cause of action could exist in situations other than a denial of benefits scenario. In this
particular case, the question is whether the filing of a meritless counterclaim against a pro se
employee is actionable. The trial court dismissed the bad faith complaint for failure to state a claim.
The SD Supreme Court affirmed. The SD Supreme Court opinion recognizes the unique nature of
relationship between the employee and the employer’s insurer in a workers comp setting. The Court
holds that there is no “contractual relationship” between the employee and the insurer and,
accordingly the assertion of “wrongful conduct” by that insurer is not an adequate basis for a bad

“faith claim. But, the Court also affirms existing law in South Dakota which does recognize a bad

faith cause of action by an employee against a workers comp insurer in connection with a wrongful
denial of benefits. This opinion also appears to hew to the Court’s previous holding in Julson that
first party bad faith is indeed actionable in settings which do not involve a claim denial — so long as a
contractual relationship exists. q13.

This opinion also reaffirms the rule of Zuke v. Presentation Sisters, Inc., 1999 SD 31, 122,
589 N.W.2d 925, 930 which requires the adminisirative remedy afforded by the Department of Labor
on the work comp claim must be exhausted before a claimant may bring a bad faith claim in circuit
court.

[Another basis utilized by the trial court in its dismissal of Hein’s claim was that a bad faith
claim could not rest solely upon the pleadings filed by the insurer in the Work Comp proceeding
because pleadings are absolutely privileged and not actionable. The trial court was extending the
rule “recognized in South Dakota for actions such as defamation, deceit associated with defamation,
and negligence, and intentional and reckless infliction of emotional distress associated with
defamation.” § 8. The majority opinion doesn’t address this aspect of the case, but Justice
Meierhenry’s concurring opinion indicates that she would affirm simply on this basis.]

Justice Konenkamp authored the Court’s opinion. Justice Sabers and Justice Meierhenry
cach filed separate concurring opinions. Justice Sabers concurs, but states, “I encourage this Court to
reconsider and find the better rule is to allow the bad faith claim regardless of the underlying
disposition of the benefits claim.” Footnote 7 accompanying § 24. Justice Sabers also points out
that South Dakota Supreme Court adopted the bad faith test forth in the Savio case decided by the
Colorado Supreme Court in 1985 and that the Savio decision in fact permitted the ‘bringing of a bad
faith cause of action without regard to whether there was a denial of benefits.
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Following are quotes from the Hein v. Acuity decision:

We affirm because in the context of workers’ compensation claims, whete no contractual
relationship exists between the workers’ compensation claimant and the insurer, a bad faith
action must include a wrongful denial of benefits, not merely wrongful conduct. 1.

Wrongful conduct toward an employee claimant by the employer’s insurer in a workers’
compensation case does not fit the traditional definition of either first- or third-party bad
faith. A bad faith claim related to workers’ compensation is not based on an insurer’s refusal
to settle its own insured’s suit as in third-party cases, but exists when an insurer breaches its
duty to deal in good faith and.fairly when processing a workers’ compensation claim. And,
unlike first-party bad faith, the claimant, not the insured employer, brings the action against
the insurer. § 11. :

Bad faith arising out of workers’ compensation proceedings does not have the necessary
attribute of a traditional first-party bad faith claim, i.e., a contractual relationship.  14.

[R]esolution of a claimant’s request for benefits will have a direct bearing on the viability of
a bad faith claim. Moreover, requiring a claimant to first exhaust administrative remedies
promotes efficiency, keeps the administrative and judicial functions separate, and discourages
plaintiffs from waiting until the statute of limitations has run on their administrative claims
and bringing tort claims in a an attempt to get an more generous award. ¥ 16.

The claimant is not in a contractual relationship with the employet’s insurer and, therefore,
absent entitlement to benefits, a bad faith claim cannot be sustained. Footnote 5
accompanying ¥ 17.

From Justice Sabers’ concurring opinion:
Under the current state of the law, the insurance company can act as badly as it wants

and, as long as it does not deny the claim, can suffer no liability for its bad behavior.
Justice demands a better rule for the people of South Dakota. 9 25.

-126-

AT P T T e

TEER T

ey



McDowell v. Citicorp

The South Dakota Supreme Court handed down a pair of decisions on June 6, 2007, as
follows: McDowell v. Citicorp, 2007 SD 52, 734 N.W.2d 1, and McDowell v. Citicorp, 2007 SD 53,
734 N.W.2d 14, Both cases involve claims brought by Carolyn McDowell, a former employee of
Citibank. Oral argument in Case #52 took place on May 25, 2006. Oral argument-in Case # 53 took
place on October 4, 2006.

In Case # 52, McDowell sought to reopen a workers’ comp settlement entered into 7 yeats
earlier. Both the Department of Labor and the Circuit Court denied the petition to reopen.
McDowell’s injury was bilateral carpal tunnel syndrome. In her previous claim, McDowell asserted
that she was permanently and totally disabled. The claim was settled, however, for less than a total
permanent disability award. In her effort to reopen the settlement, McDowell asserted that she
“suffered a change in condition.” In denying the petition to reopen, the administrative law judge
found that McDowell was indeed permanently and totally disabled at the time of the settlement.
Accordingly, there was no change which would permit the settlement to be reopened. The South
Dakota Supreme Court affirmed in a 4-1 opinion authored by Justice Zinter. The applicable law
concerning a party’s ability to reopen a worker’s comp settlement is set forth in SDCL 62-7-33.
Justice Sabers dissented, believing that the evidence showed McDowell’s condition at the time of the
settlement was between 5% and 45% impaired and that administrative law judge did not properly
consider all of the evidence in ruling on the petition to reopen.

In case # 53, McDowell brought an action for bad faith, negligence, infliction of emotional
distress, vexatious denial and punitive damages. These claims relate to the defendants’ conduct in
(allegedly) unreasonably denying payment of post-settiement medical bills which were required to be
paid by virtue of the workers’ comp settlement referenced in case #52. The trial court granted
summary judgment for the defendants and the SD Supreme Court affirmed in a unanimous opinion
by Justice Konenkamp. [ This case is complicated by the fact McDowell filed a bankrupcty
proceeding 3 years prior to the filing of this bad faith claim and McDowell did not list this lawsuit as
an asset in the bankruptcy proceeding. Accordingly, the Court held (applying “judicial estoppel”
against McDowell) that pre-bankruptcy conduct by the defendant could not serve as a basis for a bad
faith claim.] To make a Jong story short, the Court found that McDowell simply could not establish
sufficient evidence of the defendant’s conduct to support a bad faith claim. Bui, the Court did
recognize that a cause of action such as that asserted by McDowell was viable under the right facts.
The Court stated in 9 16 as follows:

While this case does not involve a per se denial of benefits, the Eighth Circuit Court of
Appeals has recognized that a “[d]enial of benefits may be inferred from the insurer's failure
to process or pay a claim....” See Kirchoff v. Am. Cas. Co., Reading Pennsylvania, 997 F.2d
401, 405 (8thCir.1993). Here, defendants had a duty to pay McDowell's “future reasonable
and necessary medical benefits directly and causally related to her injuries” in accordance
with the terms of the parties’ settlement agreement and in compliance with the applicable
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workers' compensation laws. Therefore, if defendants unreasonably delayed payment of her
necessary medical bills with an absence of a reasonable basis for the delay, and McDowell
suffered a compensable loss as a result, then such conduct might suppott a claim for bad
faith. See id. However, the mere existence of a delay between the date she received medical
care and the date the bill was finally paid cannot in and of itself give rise to a bad faith cause
of action. Rather, McDowell must demonstrate that there was an absence of a reasonable
basis for the delay and defendants' knowledge, or reckless disregard, of the absence of a
reasonable basis. See Champion, 399 N.W.2d at 324.

Mudlin v. Hills Materials

In the case of Mudiin v. Hills Materials, 2007 SD 118, 2007 WL 3378410,  N.W.2d
(11/14/07), the employee was denied work comp benefits and thereafter sued her employer and her
employer’s insurer for bad faith, breach of contract, barratry, abuse of process and intentional
infliction of emotional distress. The trial court granted summary judgment for the defendants and
the SD Supreme Court affirmed in a unanimous opinion by Justice Sabers. The victory for the
defense in this case rests primarily on the principle of law that an insurer has the right to challenge -
claims which are faitly debatable.

Bertelsen v. Allstate Insurance — Bertelsen I and IT

In Bertelsen v. Allstate Insurance, 2009 SD 21, 764 N.W.2d 495, the insured sued for breach of
contract and bad faith when her automobile insurer did not make payment under its $100,000
“medical payments coverage” provision. Allstate denied coverage arguing that this should be paid
by the work comp insurer, although Allstate knew that the work comp insurer was also denying
coverage. Insured relies on SDCL 62-1-1.3 which requires other insurers to make payments when a
work comp insurer denies coverage. Allstate contends that this statute doesn’t apply to auto
insurance med pay. Allstate also contends that even if it acted inappropriately, it cannot be sued for
bad faith but that (only) the SD Division of Tnsurance may take action against it. The trial court
granted summary judgment for Allstate. The SD Supreme Court reversed in a unanimous decision
with opinion authored by Justice Zinter. Allstate’s arguments are rejected with the Court holding
that there are genuine issues of material fact on both the contract claim and the bad faith claim.

The decision in Bertelsen v. Allstate, 2011 S.D. 13, handed down on April 6, 2011, is the 2nd appeal
in this litigation. In the first appeal, the SD Supreme Court held that Allstate had committed bad
faith in the handling of the plaintiff’s claim for medical payments under its auto policy. Upon
remand the case was tried to a jury with the result being a verdict of $33,000 for the plaintiffs. The
plaintiffs appeal restrictive rulings and jury instructions by the trial court. The SD Supreme Court
reversed and remanded for new trial, with an instruction that the presiding judge of the 2nd Circuit
should assign this case to a different trial judge. The trial judge had committed several errors here
including its decision to allow Allstate to retry issues foreclosed in the first appeal (the fact that
plaintiffs’ right to payment on medical expenses was not fairly debatable), a failure to allow the
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plaintiffs to proceed on punitive damage claim, and failure to permit plaintiffs’ to establish a basis
for recovering $100,000 on the underlying contract claim. This is a unanimous decision with the
Court’s opinion authored by Justice Severson. Paragraph 17 of this opinion provides,

Indeed, the trial court’s rejection of Bertelsen pervaded the entire trial. Before opening
statements, the Bertelsens’ attorney inquired if the jury would decide whether Allstate
breached its contractual and statutory duty to pay. The trial court responded:
I tell you what, as soon as the Supreme Court presides on this case, then the ruling
that they made will stand, but as long as I'm presiding and it’s my rules, and so far [
haven’t ruled that anybody has breached anything, okay. So let’s get this Supreme
Court business behind us. All that decision says is that we’re going to have a trial, all
right. So that’s what we’re having right now.

And the trial court repeatedly refused to instruct the jury that Allstate breached its contractual
and statutory duty to pay...

SD Supreme Court Addresses Issues Relating to 1* Party Bad Faith
and Vexatious Refusal to Payrelated to UM claim

The plaintiff in DM&E RR v. Acuity, 2009 SD 69, N.W.2d ___ (8/5/09) brought claims
- for bad faith and vexatious refusal to pay based on the insurer’s conduct related to a claim on UM
(Uninsured Motorist) Coverage. The trial court granted summary judgment for insurer on the basis
that the claim was “fairly debatable” as a matter of law. The SD Supreme Court reversed, holding
that the issue of whether the claim denial was “fairly debatable™ was a factual question in this case.
This opinion reviews SD law on 1st party bad faith and the evolving issues surrounding the “fairly
debatable” defense. Important rulings in this case are:

1) The Court rejected the argument that a bad faith plaintiff must show entitlement to a
“directed verdict” on the underlying claim in order to maintain the bad faith/vexatious refusal claim.
The Court stated, “The directed verdict rule is not consistent with our established casc law.”

2) The issue of “continuing bad faith” relating to the insurer’s conduct of litigation on the
underlying claim is addressed, with Court following a conservative approach ultimately stating “we
- believe it would be a rare case where the insurer’s decisions and conduct in the underlying litigation
would be admissible in a first party bad faith claim.” Nonetheless, such eviderice may indeed be
admissible and discovery on this issue is permissible.

3) When an insurer immediately secures the services of outside counsel to review a claim,
that attorney is serving in the role of a “claims adjustor,” not as a lawyer. Accordingly,
communications and work done by the attorney who acts as a “claim adjustor” is not protected by the
“attotney client privilege.” Furthermore, work done by an attorney who acts as a “claim adjustor” is
not protected by the “work product” privilege. [These issues were addressed in connection with
plaintiff’s attempt to depose the insurer’s attorney who acted as claims adjustor and who-also
unsuccessfully defended insurer on the underlying claim.] This a unanimous ruling. The Court’s
opinion is authored by Circuit Judge Jensen (sitting for Justice Konenkamp).
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South Dakota’s Version of the Unfair Claims Settlemeﬁt Practices Act

58-33-66. Unfair or deceptive insurance practices. Unfair or deceptive acts or pract1ces in the
business of insurance include the following:

(1
2)

Failing to respond to an inquiry from or failing to supply documents requested by the
Division of Insurance within twenty days of receipt of such inquiry ot request;
Knowingly supplying the Division of Insurance with false, misleading, or incomplete
information.

Source: SL. 1986, ch 422, § 1; SL 1989, ch 439, § 2.

58-33-67. Unfair or deceptive practices in dealing with insured. In dealing with the insured or
representative of the insured, unfair or deceptive acts or practices in the business of insurance .
include, but are not limited to, the following:

&)

@)
€)

)

()
(6)
(7

Failing to acknowledge and act within thirty days upon communications with respect
to claims arising under insurance policies and to adopt and adhere to reasonable
standards for the prompt investigation of such claims;

Making claims payments to any claimant, insured, or beneficiary not accompanied by
a statement setting forth the coverage under which the payments are being made;
Failing to promptly provide a reasonable explanation of the basis in the insurance
policy in relation to the facts or applicable law for denial of a claim or for the offer of
a compromise settlement;

Failing to promptly settle claims, where liability has become reasonably clear under
one portion of the insurance policy coverage to influence settlements under other
portions of the insurance policy coverage;

Requiring as a condition of payment of a claim that repairs to any damaged vehicle
shall be made by a particular contractor or repair shop;

Failing to make a good faith assignment of the degree of contributory negligence in
ascertaining the issue of liability;

Unless permitted by law and the insurance policy, refusing to settle a claim of an
insured or claimant on the basis that the responsibility should be assumed by others,

Source: SL 1986, ch 422, § 2; SL 1989, ch 439, § 3.
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58-33-68. Factors considered in determining action taken against violator — Failure to remedy
situation — Administrative action. The Division of Insurance, in interpreting and enforcing §§ 58-
33-66 and 58-33-67, shall consider all pertinent facts and circumstances to determine the severity
and appropriateness of action to be taken in regard to any violation of §§ 58-33-66 to 58-33-69,
inclusive, including but not limited to, the following:

() The magnitude of the harm to the claimant or insured; ,

(2) Any actions by the insured, claimant, or insurer that mitigate or exacerbate the impact

of the violation;

(3) Actions of the claimant or insured which impeded the insurer in processing or settling

the claim; _

€)) Actions of the insurer which increase the detriment to the claimant or insured. The

director need now show a general business practice in taking administrative action for
these violations.

However, no administrative action may be taken by the director for a violation of this section
unless the insurer has been notified of the violation and refuses to take corrective action to remedy
the situation.

_ Any administrative action taken by the director shall be pursuant to the provisions of chapter
1-26. ‘

Source: SL 1986, ch 422, § 3.
58-33-69. No private right of action. Nothing in §§ 58-33-66 to 58-33-69, inclusive, grants a

private right of action.

Source: SL 1986, ch 422, § 4.
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Companies cannot
collect on bond

PIERRE, S.D. (AP) —.Three
firms not paid for materials they
supplied to help build a new jail at
Rapid City cannot collect on a surety
bond because of a technicality, the
South Dakota Supreme Court ruled
4-1 Thursday. :

Apollo Piping Supply Co.,
Northwest Pipe Fittings - and

- Building Sprinkler Co. took St. Paul

- Fire and Marine Insurance Co. to

court after it refused to make good
on a $10.2 million bond purchased
in 1987 by Corner Construction Co.
Corner Construction was the
_prime contractor for the Pennington
County Jail, which was completed in
late 1990. Comner offered a plumbing
subcontract to William Smith; who
had a firm called The Plumbers.
_ Apollo, Northwest and Building
Sprinkler each supplied materials to
The Plumbers for the jail project.
But they were not paid, and Smith
later filed for bankruptcy protection.
The three companies asked the in-

surance company to honor its bond,
but it said they made the request too
late. A clause in the surety bond said
the insurance company must be noti-
fied of claims within 90 days of the
completion of a project.

e jail was finished in December
of 1990, but it was 11 months later
before a suit was filed secking pay-
ment on the bond.

While state law says claims

‘against a surety bond must be made

within one year on public projects,
insurance companics are not prohib-
ited from requiring notice within a
shorter period, the Supreme Court
said. 5 |

“If (companies) give the appro-
priate notice under terms of the
bond, they still have one year in
which to file their lawsuit,” wrote
Justice Frank Henderson. “If (they)
do no give the appropriate notice,
they also have one year to sue but
may be met with a defense of failure
to give the required notice.™
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South Dakota Cases - policy provisions at variance with statute of limitations

County of Pennington for use and benefit of N.-W. Pipe Fittings and Building Sprinkler and Apollo
Piping v. St. Paul Fire & Marine, 508 N.W.2d 376 (S.D. 1993). ,

Lawsuit rejected because of failure to comply with 90 day notice provision. We don’t even
know if the plaintiffs had even seen the policy. These plaintiffs were suppliers of material suing on
construction bond, after general contractor went bankrupt. As such, by South Dakota statute, they
were not permitted to bring this suit, in the name of the county, until after 6 months of complete
performance and then had only 6 months to bring suit. Harsh result. Justice Sabers dissented.

Smith v. Neville, 539 N.W.2d 679 (S.D. 1995)

Suit was brought against Neville, an employee of the South Dakota Department of
Transportation. Plaintiff did not technically comply with 180 notice provision of SDCL 3-21-3 in
personal injury action arising out of the operation of a snow plow. The trial court granted the
defendant summary judgment. The SD Supreme Court reversed, holding that estoppel may be used
against the state where affirmative action by the state and its claims adjuster would cause an
objectively reasonable person to believe that the proper authorities had received notice.

Erickson & DeSmet Farm Mutual Ins. Co. v. County of Brookings, 541 N.W.2d 734 (8.D. 1996)
Plaintiff brought an action against the County of Brookings after plaintiff’s car slid off

roadway at location where pavement suddenly shifted to gravel. Plaintiff gave proper notice to the

county but not to the Attorney General’s office. Stili, the Attorney General’s office did in fact.

receive notice through the County’s adjuster. The trial court granted summary judgment for the

County based on plaintiff’s failure to comply precisely with SDCL 3-21-3. The SD Supreme Court

reversed, citing Smith v. Neville, supra, and holding that the County was estopped. The Court stated,
“The notice statutes nowhere grant the State, its insurers or agents the authority or right to
affirmatively create an objectively reasonable impression in a would-be claimant that the
claimant has fully complied with the claims procedure and then pull the rug out from under
the claimant after the time has expired for literal compliance with the statute. If the State is
going to insist on literal compliance with the claims statutes by would-be claimants, it can be
held to no less a standard itself. While the State and its agents have no legal duty to
gratuitously hand out legal advice on notice statutes, neither do they have the right under the
statutes to affirmatively mislead.” Id. at 737.

Leuning v. Dornberger Ins., 250 N.W.2d 675 (S.D. 1977)

Fire policy modeled after the standard fire policy contained requirement that suit must be
brought within 12 months next after inception of loss. Policy was approved by SD Insurance
Commissioner. Policy limitation held void by virtue of SDCL 53-9-6, despite the fact the Insurance
Commissioner had approved the policy language. “It is the public policy of this state that limitations

on actions on a contract shall be established by the legislature and not by contractual provisions or by

the insurance commissioner.” /d. at 679. (Note: SD’s previous statute which adopted the standard
fire policy was repealed in 1966.)
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180 day notice provisions for suits against public entities or employees in SD

NOTE: The accident in the case of Erickson & DeSmet Farm Mutual Ins. Co. v. County of
Brookings, supra, took place on June 9, 1993. At that time, SDCL 3-21-3 required that notice be
given to both the County Auditor and to the Attorney General, This statute was amended in 1994.
The present version of this statute, which appears below, no longer requlres additional notification to
the Attorney General. :

3-21-2. Liability - Notice of claim to state, county, city - Prerequisite to action for damages -
180 Day Time limit. No action for the recovery of damages for personal injury, property damage,
error or omission or death caused by a public entity or its employees may be maintained against the
public entity or its employees unless written notice of the time, place and cause of the injury is.given
to the public entity as provided by this chapter within one hundred eighty days after the injury.

Source: SL 1986,ch 4, § 2,

3-21-3. Liability - Notice of claim - Persons to whom notice given. Notice shall be given to the
following officers as applicable:
(D) In the case of the state of South Dakota, to the attorney general and the commissioner
of administration;
2) In the case of a county, to the county auditor;
(3) In the case of a municipality, to the mayor or city finance officer;
4 In the case of a school district, to the superintendent of schools;
%) In the case of other public entities, to the chief executive officer or secretary of the
governing board. '

Source: SL 1986, ch 4, § 3, SL. 1994, ch 40.

3-21-6. Liability - Filing of suit within ninety days. The claimant or the claimant’s legal
representative may file a suit if the public entity does not accept or reject the claim within ninety
days of receipt of the notice as provided in § 3-21-2.

Source: SL 1986, ch 4, § 6.
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Two SD Statutes — Statute of Limitations and Restraints Void Provision

15-2-13. Contract obligation or liability - Statutory liability - Trespass - Personal Property -
Injury to Noncontract Rights - Fraud - Setting aside corporate instrument. Except where, in
special cases, a different limitation is prescribed by statute, the following civil actions other than for
the recovery of real property can be commenced only within six years after the cause of action shall
have accrued:
(1) An action upon a contract, obligation, or liability, express or implied, excepting those
mentioned in §§ 15-2-6 to 15-2-8, inclusive, and subdivisions 15-2-15(3) and (4);
(2)  Anaction upon a liability created by statute other than a penalty or forfeiture;
excepting those mentioned in subdivisions 15-2-15(3) and (4); '
(3)  An action for trespass upon real property;
4 An action for taking, detaining, or injuring any goods or chattels, including actions for
specific recovery of personal property; "
(5) An action for criminal conversation or for any other injury to the rights of another not
arising on contract and not otherwise specifically enumerated in §§ 15-2-6 to 15-2-17,
inclusive.
(6) An action for relief on the ground of fraud, in cases which heretofore were solely
cognizable by the court of chancery; o
(7) An action to set aside any instrument executed in the name of a corporate on the
ground that the corporate charter had expired at the time of the execution of such
instrument.

Souree: SDC 1939, § 33.0232(4); SL 1941, ch 151; SL 1945, ch 144; SL 1945, ch 145, § I; 8L 1947, ¢h 153, § 2, SL
1953, ch 198, § 1.

53-9-6. Restraints on legal proceedings void — Arbitration agreements and certain surety
contract limitations enforceable. Every provision in a contract restricting a party from enforcing
his rights under it by usual legal proceedings in ordinary tribunals, or limiting his time to do so, is
void. However, agreements to submit controversies to arbitration, as authorized by the Uniform
Arbitration Act, are valid and enforceable, and any provision in a surety contract which limits the
time for enforcement is valid and enforceable if the limitation of time is not less than two years after
the cause of action has accrued.

Source: CivC 1877, § 958; CL 1887, § 3582; RCivC 1903, § 1276; RC 1919, § 897; SDC 1939, § 10.0705; SL 1971, ch
157, §27; SL 1988, ch 382, § 1.
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SD Supreme Court Addresses
SD’s “Notice Prejudice” Rule

In Union Pacific RR v. Continental, 2009 SD 70, N.W.2d _ (8/5/09), the plaintiff
sought insurance coverage for clean-up of a contaminated site in Huron. The trial judge granted
summary judgment for insurer because plaintiff did not give timely notice of loss. The policy “was
made” in Illinois with coverage provided in SD. Under Illinois law, the insurer is entitled to deny
coverage based upon failure to give timely notice without regard to whether or not the insurer is
prejudiced by the lack of timely notice. Under SD law, an insurer must show “actual prejudice
caused by an untimely notice and not just mere allegations of prejudice.” 9§ 24. The trial court
applied Tllinois law and granted summary judgment for the insurer. The SD Supreme Court
affirmed, holding that under the application of either SD law or Illinois law, the insurer was entitled

to summary judgment because it was in fact prejudiced by the insured’s failure to give timely notice.

The opinion is authored by Circuit Judge Von Wald, sitting for Justice Sabers. Justice Meierhenry
filed a concurring opinion stating it is only necessary to apply Illinois law in this case.
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Ch. 6 PROPERTY INSURANCE ] 437

CLOSSER v. PENN MUTUAL FIRE INSURANCE CO.

Supreme Court of Delaware, 1983
457 A.2d 1081.

HORSEY, JUSTICE:

This appeal raises a single issue—the timeliness of an insured's suit
against his insurer to recover his portion of policy benefits from a fire
loss on covered property owned in part by the insured.

Plaintiff, Raymond Closser, appeals Superior Court’s grant of
summary judgment to defendant, Penn Mutual Fire Insurance Company
(hereafter “Penn Mutual” or “the insurer”). Summary judgment was
granted on basically two grounds: (1) that the suit was time barred by the
policy's twelve month suit limitation provision; and (2), that Closser had
failed to meet his burden of proving either misleading or fraudulent
conduct by Penn Mutual sufficient to toll the running of the policy’s suit
limitation.

On September 22, 1979, a fire of suspicious origin destroyed the
home of Raymond Closser and his wife, not a party to this action. The
property was titled in the Clossers' joint names and was insured by Pemnn
Mutual against fire loss. The fire was determined to have been the result of
arson,

In January, 1980, Closser,” through his attorney (his wife was
represented by other counsel), first contacted Penn Mutual's area repre-
sentative as to a policy settlement. They communicated with each other
through at least March of 1980. Sometime before July, 1980, Closser’s
brother-in-law admitted responsibility for the fire but implicated Closser, and
Closser was indicted for, arson in July, 1980. However, in November, 1980,
the State nolle prossed the criminal charges against Closser

In December, 1980, when Closser's attorney attempted to resume
settlement negotiations with Penn Mutual, it rejected Closser's claim

and denied liability.

Meanwhile, Closser's wife had reopened negotiations with Penn
Mutual on her policy claim; and Penn Mutual paid her $40,000 in
settlement of her interest in March, 1981, Closser then sought to reopen
settlement negotiations with Penn Mutual but failed. Closser then filed the

. pending suit against Penn Mutual on May 5, 1981. As previously stated,

Mutual’s motion for summary judgment. Closser then docketed this
appeal.

Closser's first ground for reversal relates to the accrual of the
policy's suit limitation provision. The policy provides:

No suit or action on this policy for the recovery of any claim shall be
sustainable in any court of law or equity unless ali the requirements
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438 PROPERTY INSURANCE ' Ch. 6

of this policy shall have been complied with, and unless commenced
within twelve months after inception of the loss.

It is settled Delaware law, as Closser concedes, that a one year
fimitation on suit on an insurance contract is reasonable and binding on
an insured. Brooks v. Insurance Placement Facility of Delaware, Del.
Supr., 456 A.2d 1226 (1983); Wesselman v. Travelers Indemnity Company,
Del.Supr., 345 A2d 423 (1975); Ottendorfer v. Actna Insurance
Company, Del.Supr., 231 A.2d 263 (1967). * * *

Closser argues that since the suit is for breach of contract, the twelve
month limitation period should not begin to run until Penn Mutual
disclaims coverage or denies liability. And since Penn Mutual did not
reject Closser’s claim until December, 1980, Closser says his suit filed
five months later was timely filed. Closser relies for this result upon (a)
Allstate Insurance Company v. Spinelli,’ Del.Supr., 443 A.2d 1286
(1981) and (b) case law in other jurisdictions.

Spinelli does not control this case for two reasons: (1) a claim by an
insured against his insurer on a fire policy is substantially different from a
claim for uninsured motorist coverage benefits; and (2) a different event
triggers cach claim. In Spirell; Allstate’s insured had no assertable claim
against Allstate for.uninsured motorist benefits until he established his
right to recover damages from the uninsured tortfeasor and the latter's
insurer denied the claim ar determined that the tortfeasor had no coverage.
See, Spinelli, 443 A2d and 1291.

Unlike Spinelli, Closser in this case had an immediately ascertain-
able and assertable claim against Penn Mutual from the date of the fire
loss; and the contrelling limitation provision of the policy plainly relates
the running of the twelve month limitation from the “inception of the
loss.” In contrast, as we noted in Spinelli, “an uninsured motorist claim is
only indirectly related to the accident itself” 443 A.2d at 1291, % * *

Under the fire insurance contract before us, we conclude that the
language of the suit limitation clause, “after inception of the loss™, must be
construed to mean the date of the fire or other casualty causing the
IOSS.”* * &

Closser next argues that the reasonableness of the twelve month
suit limitation running from date of fire is effaced by the policy’s
additional compliance “requirements” imposed on an insured.
Appellant refers to the policy’s preceding limitation language barring
“[any] suit . . . .unless all the requirements of [the] policy shall have
been complied with and unless commenced [within twelve months of]
loss.”® * * ,

8. In Spinelfi, an insured sued his auto- carrier of the third-party fortfeasor had de-
mobile insurance carier (Allstate) to recover  nied coverage and notified Allstate’s in-
uninsured motorist benetits 1pr0wded under  sured of the rejection of his claim for such
his policy. This Court held that such & third-party coverage benefits. * ¥ *
cause of action did not accrue until the

)jh'i
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Ch.6 PROPERTY INSURANCE ' 439

The particular provisions of the policy that Closser claims render a
twelve month suit limitation unenforceable because unreasonable are:
(1) the requirement that an insured file a loss claim within sixty days of
the loss; (2) the requirement that an insured provide further documentation
of property loss, whenever requested; (3) the appraisal procedures’ lack
of time limitations on their being invoked and carried through to an award;
and (4) the sixty day hiatus under the "loss payable” clause between the
determination of an appraisal award and the date the loss becomes
payable by the insurer. Closser criticizes these provisions, claiming: (1)
that a suit may not be brought by an insured until a/l of these steps have
been -““completed”; (2) that these requirements reduce an insured’s time
for filing suit to considerably less than twelve months from inception of
loss; and (3) that the insured has no control over the time limitations of
an appraisal. As a result, Closser argues that the suit limitation provision
is “one-sided and ambiguous.”

These criticisms appear to be more theoretical than real; for the
insured has made no prima facie showing that compliance with these
requirements in fact delayed the filing of his suit beyond the anriversary
date of the fire loss. Absent such a showing, we decline to rule as a matter
of law that the existence of such policy provisions requires either a tolling
of the limitation from the date of the fire or a reinterpretation of the
limitation words “inception of the loss” to mean the insurer's denial of

" coverage.

While there is authority for either of these two results,” there is also

OAs will be seen, given our standard of
review, this is not to say that a prima facie case
of estoppel may not have been made against
Penn Mutual of misleading conduct and
reliance thereon by Closser to his detriment.

10. Authority for tolling an .insurance
contract limitation from running from the
date of loss is found in Peloso v. Hartford Fire
Insurance Company, N.J.Supr., 56 N.J. 514,
267 A2d 498 (1970} Tom Thomas v.
Reliance Insurance Company, Mich.Supr.,
396 Mich, 588, 242 N.W.2d 396 (1976) and
Phoenix Insurance Co. v. Brown, Tenn.Clt.
App., 63 Tenn App. 240, 381 S.W,2d 573
(1964). The Pelpso court recc-nized that the
majority of courts ruling on the question
had held to the contrary [computing the
limitation period from date of the loss where
the limitation is clear and unambiguous]. But
the Court opted to follow the reasoning of
the "few" jurisdictions that had adopted a
concept of iolling. See, Finkelstein v.
American Insurance Company of Newark,
N, LaSupr., 222 La, 616; 62 So.2d 840
(1962) and Phoenix Ins. Co. v. Brown,
supra. However, Finkelstein was overruled
by Gremillion v. Travelers Insurance
Company, La.Supr., 256 La. 974, 240 So.2d
721 (1970), which then returned Lou

99

isiana to the majority view that "inception
of the loss” must be taken to mean "time of
the fire"—rather than "time of the ascer-
taimment of the loss from fire damage.” 240
So.2d at 731,

A few courts have also simply read an
insurance contract limiting suit to one year
from inception of loss to mean one year
from the insurer’s denial of coverage.
Fireman’s Fund Insurance Company v. Sand
Lake Lounge, Inc., Alaska Supr., 614 P.2d
223 (1973). The Alaska court reached this
result by analogy to the Uniform Commer-
cial Code and by concluding that to enforce
the insurance contract limitation provision as
written would given an insurer an unfair
advantage over insured claimants who have
an*inferior bargaining position. But here, no
showing having been made that the contract
was inherently unfair or unconscicnable to
the insured, we decline to rewrite the
policy's limitation provision to read other
than as accruing from the date of the fire
loss. See, Tulowitzki v. Atlantic Richfield
Co., Del.Supr., 396 A.2d 956 (1978).

Other courts applying a tolling concept
have done so: (1) on the basis of policy
language barring an insured from suing until
after submission of proof of loss, Parker
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440 PROPERTY INSURANCE Ch.6

substantial authority to the contrary.!! And the latter appears fo be the
majority rule. 44 Am.Jur.2d, Insurance, §§ 1884 and 1911. Annot. 95
AL.RJd 1023. While our prior insurance policy limitation case law has
not specifically addressed the accrual issue, Oftendorfer, supra, and
Wesselman, supra clearly lean towards the majority rule, * * *

* * W

Returning once more to the particular “requirements” of the policy
before us, we, arc not persuaded that these provisions render unreasonable
and, unfair the. twelve month suit limitation accruing from the occurrence
of a fire loss. We find no unfaimess in any of the "Requirements in case
joss occurs” imposed upon the insured. Ciearly, there is no unfaimess in
requiring an insured to give prompt notice of loss, and to file a proof of
loss, claim within sixty days of the occurrence of a loss. Nor is there any
inherent ‘unfaimess in the requirement that an insured provide such
further documentation of a loss, "as may be reasonably required.” As to
the sixty day hiatus under the "joss payable” clause between the
determination of an appraisal award and the insurer's obligation to pay
the award, since no such award was made in this case, the clause has no
relevance. Finally, the policy cannot be reasonably construed as either
barring suit by an insured until all of the requirements and procedures
have been completed nor as barring suit against Penn Mutual pending its
review of the insured's proof of loss claim.

However, with respect to the policy's appraisal provisions, we cannot
agree with Superior Court's conclusion that they have “nothing at all to
do with establishing liability, limitation of action, or filing suit for, a
loss.” Assuming that the appraisal provisions are invoked by either
party, it is clear that they lack time limitations on their being either
mitially invoked or being cither initially invoked or being carried
through to an award. If invoked, the

v. American Surety Company of New York, N.Y.2d 289, 270 N.Y.S.2d 412, 217 N.E2d
N.Y.Supr., 176 Misc.2d 985, 20N Y.8.2d 136 (1966); Bollinger v. National Fire In-
414 (1941; (2) trased on a conflict between surance Co., Cal. Supr,, 147 P.2d 611 {1944}
the contract limitation provision and stat Chambers v. Atlas Ins, Co.,, Conn.Supr., 50
utesgoveminginsummcpolicyclauses. Pe AmRep: 1, 61 Comn. 17 {1883); Appel v,
Josa, supra; and (3) if the insured cannot per Ins, Co., Chio Supr., 76 Chio St. 52, 80
determine the existence of a claim until the NE 955 (1907); Ramsey v. Home Insurance,
rights or liability of third party in interest Va.Supr., 203 Va. 502, 126 SE.2d 201 (1962).
are resolved. Sassi v. Jersey Truckin Ser Compare, Proc v. Home Insurance Co.
vicg, Inc., N.Y.App., 288 AD. 73, 12 supra, wherein Judge Fuld of the New York
Eagssztgr 3&{93&2&% %ﬁygﬁﬁmég" Court of Appeals “"—iem‘i in essence the
1 ' ) " T Inerity ric.
Agoy Cal.App.3d 493, 132 Cal Rpir. 206 rationale for the minority e

"Nor do we perceive anything unfair in
reaching the result we do. If conduct or
action on the pat of the msurer 13

H. Jurisdictions, following the majority rule
(that a contrsﬁt l':mitatiorf!_r relatﬁd to fih
“inception of loss” runs from the time of the . . v ;
loss, gbsent waiver or estoppels and not responsible for the insured's fajlure to
from denial of coverage), include: Adams comply in time with ihe conditions
v. Northem Ins. Co., Ariz.App., 16 Ariz App. pre_cedent, injustice is avo_ldcd ‘and adequate
337, 493 P.2d 504 (1972); General State Telief assured, without doing violence to the

) Authoriz‘ v. Planet Insurance Co., Pa. plain language used by the Legislature, by

Supr., 464 Pa. 162, 346 A.2d 265 (1975); resort to traditional principlcs of waiver and

Proc v. Home Insurance Co., N.YApp., 17 estoppel” 270 N.Y.82d at 416, 217
’ - N.E2dat139
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carrying out of such provisions could obviously impinge on an insured’s
determination to file suit. Thus, while the policy's appraisal provisions and its
suit limitation provisions may well serve entirely different purposes, the
former provisions amount to an alternative form of dispute resolution, short of
litigation. Further, since the policy states that “an award in writing, so
itemized, of any two when filed, with this Company

shall determine the amount of actual cash value and loss", we construe the
appraisal provisions of the policy, if invoked, to provide a mandatory form of
arbitration precluding recourse to the courts. Thus, we cannot agree with the
position taken by the insurer that the appraisal provisions of the policy, even if
invoked by either party, have no bearing upon the issue of whether Closser’s
suit is time barred under the policy’s suite limitation provisions.

Having found the policy appraisal procedures, if invoked, to be relevant to
the issue of whether Closser’s suit is time barred, we reach the insured’s
further contention that Penn Mutual is stopped by its conduct from invoking its
twelve month suit limitation provision as a bar to this action.

Closser contends that at the very least a factual issue exists as to whether
Penn Mutual should be so estopped. * * *

The pertinent facts are: that the insured's attorney initiated settle-

ment negotiations with Penn Mutual’s area representative on January 9, 1980. The
following day, the representative received a notarized proof of loss claim from the
insured and forthwith rejected it with letter response to the insured. On January 29,
1980, the insured’s attomey wrote Penn Mutual’s area representative, stating in
part: :

We have selected David Wilson of Wilson Auctions, Route 1 13,
Lincoln, Delaware, to appraise the property pursuant to lines 123-
140 of page 2 of the policy. Please notify me of the name of the

appraiser upon whom you will be relying.

The lines of the policy referred to incorporate the provisions of the policy
relating to “Appraisal”.” Under those provisions, Penn Mutual was required to
select its own appraiser and to so notify the insured within twenty days. Penn
Mutual did nothing. Thereafter, the insured’s attorney arranged for a
conference between the parties to be held in the middle of February. He asked
that, “all necessary documents and written appraisals of my clients home” be
brought. The scheduled meeting took place; and nine days later the insured’s
attorney forwarded a third real estate “estimate” to Penn Mutual’s
representative.  However, no specific mention was made in follow-up
correspondence to an appraisal proceeding as such. In late February, the
insured submitted a thifd “estimate”, made “demand” for the face value of the
policy and requested a prompt reply. The insurer’s only response to the
February 22 letter and two follow-up letters over the ensuing ten days was the

_following terse reply:

I acknowledge receipt of your letters of:

22 February, 1980
27 February, 1980
3 March, 1980

From March to July there is no record of any further communication
between the parties. .
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Closser was indicted for arson on July 21, 1980. Those charges
remained pending through the anniversary date of the fire in September and
until late November, 1980, when the State entered a nolle prosequi.
Shortly thereafter, the insured's attorney telephoned Penn Mutual's area
representative and stated, in effect, “now that criminal charges [have
been] dropped, let’s get on and settle.” The insurer responded by
denying liability “at this time.” In the meantime, the insurer reached a
settlement with the insured’s wife as to her claim under the policy. As
previously stated, the insured filed suit in May, 1981, and the insurer
then raised for the first time the twelve month suit limitation as barring
the claim.

On this record we conclude, that a rational trier of fact could
conclude: (a) that the insured effectively invoked the appraisal provisions of
the policy; (b) that the insurer was obligated under the policy to proceed
with the appraisal “option” to litigation; () that the insurer did not
thereafter dea! fairly with the insured in responding to his several
requests for the insurer’s position on his “demand” for the policy
coverage; and (d) that the insured was thereby misled to his detriment in
assuming there was no need to file suit within the time limitations of the
policy. * * * See, 18 Del.C. § 2304(16), The Delaware Unfair Claims
Settlement Practices Act, providing:

No person shall commit * * * any of the following:

* ok ok

(b) Failing to acknowledge and act reasonably promptly upon
communication with respect to claims arising under insurance

policies;
¥ % K

(e) Failing to affirm or deny coverage of claims within a
reasonable time after proof of loss statements have been completed.

* & ok

Since a triable issue of estoppels exists, Superior Court erred in
granting summary judgment for Penn Mutual. * * *

TR T



‘ - VIII. The Requirement of

an Insurable Interest

144-

TRV T T e T



C PE— VWS 0 iEMR -

South Dakota Law on Insurable Interests

SDCL 58-10 is devoted to “Insurable Interest.”

Hight v. Maryland Ins. Co., 10 N.W.2d 285 (S.D. 1943)
Insurable interest upheld in the owner of a tax sale certificate on piece of real estate.
Recovery of the valued policy amount plus attorneys fees affirmed.

St. Paul Fire & Marine Ins. v. Toman, 351 N.W.2d 146 (5.D. 1984)

Insured sold mobile home at auction for $3,250. Three days later, while the home was still
on insured’s property, it burned. Insured was allowed to recover the full amount of the “valued
policy,” $28,000. The insurer’s argument that there was no insurable interest was refuted with South
Dakota’s version of the Uniform Commercial Code, SDCL 57A-2-501(2), which basically allows for
an extended period of time during which the seller retains an insurable interest.

Froiland v. Tritle, 484 N.W.2d 310 (8.D. 1992)

In the sale of a dentistry practice, the selling dentist accepted $12,000 down and the payment
of the balance ($38,000) at $500 per month for 10 years. After the fact, the selling dentist became
concerned about the possibility of a premature death of the buyer and requested that he buy a credit
life insurance policy. The buyer refused. The selling dentist then bought a policy for $38,000 on the
buying dentist and paid for all the premiums. Five years later, the insured died. The loan had been
paid down to $24,302.21, vet the insurer tendered all $38,000 to the selling dentist who paid for the
policy. The widow, as executrix of the estate, sought the amount over the balance due on the loan —
some $14,000. The trial court and the South Dakota Supreme Court held for the estate, allowing the
dentist to collect only the balance due on the loan. No discussion even as to requiring the estate to
reimburse the selling dentist a pro rata portion of the premiums.

Sawyer v. Farm Bureau, 2000 8D 144, 619 N.W.2d 644

Holding that the plaintiff/insured had an insurable interest in all cattle which was insured
even though he lacked 100% ownership interest in each head of cattle. Plaintiff possessed at least a
25% interest in the cattle destroyed and insurer knew that plaintiff’s interest was less than 100%.
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SD Statutes applicable to Froiland v. Tritle case

58-10-3. Procurement of insurance on own life or body for benefit of another — Interest
required for insurance on life or body of another. Any individual of competent legal capacity
may procure or effect an insurance contract upon his own life or body for the benefit of any person.
But no person shall procure or cause to be procured any insurance contract upon the life or body of
another individual unless the benefits under such contract are payable to the individual insured or his
personal representatives, or to a person having, at the time when such contract was made, an
insurable intetrest in the individual insured.

Source: SL 1966, ch 111, ch 22, § 4(1).

58-10-4. Insurable interest in personal insurance defined. Insurable interest with reference to
personal insurance includes only interests as follows:

(1) Interests in individuals related closely by blood, marriage, or by law, a substantial
interest engendered by love and affection;

(2) For other persons, a lawful and substantial economic interest in having the llfe health
or bodily safety of the individual insured continue, as distinguished from an interest
which would arise only by, or would be enhanced in value by, the death, disablement,
or injury of the individual insured;

(3) A person who is a party to a contract or option for the purchase or sale of an interest in
a business partnership or fitm, or of shares of stock of a closed corporation or of an

interest in the shares, has an insurable interest in the life of each individual party to the
contract and for the purpose of the contract only, in addition to any insurable interest
which may otherwise exist as to the life of the individual,

(4) A charitable organization that meets the requirements of section 5G1(c)3 of the
Internal Revenue Code of 1986, as amended to January 1, 1992, and owns or
purchases life insurance on an insured who consents to the ownership or purchase of
the insurance has an insurable interest in the life of the insured;

(5) A financial institution, as defined in subdivision 10-43-1(4), to whom a debt is owed
has an insurable interest in the life of the insured to the extent of the debt owed by the

insured, irrespective of any statute of limitation regarding the enforceability of the
debt;

(6) The trustee of a trust established by an individual settlor has an insurable interest in
the life of that individual settlor, and has the same insurable interest in the life of any
other individual as does such individual settlor. However, the settlor must be the
insured or have an insurable interest as required by subdivisions (1) to (5), inclusive,
of this section. The trustee of a trust has the same insurable interest in the life of any
other individual as does any beneficiary of the trust with respect to proceeds of
insurance on the life of such individual or any portion of such proceeds that are
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Bird v. St. Paul Fire & Marine Insurance Co.

New York Court of Appeals, 1918
224 N.Y. 47, 120 N.E. 86

Cardozo, J., delivered the opinion of the court:

On September 12, 1915, the defendant, a fire and marine insurance company, issued to the
plaintiff its policy of insurance covering the body, tackle, apparel, and other furniture of the canal
boat, the Henry Bird, Jr. “Touching the adventures and perilsl which the said company are content to
bear and take upon themselves by this policy, they are of the sounds, harbors, bays, rivers, canals,
and fires, that shall come to the damage of the said boat, or any part thereof.” There was no express
exception of damage from explosion. :

On the night of July 30, 1916, a fire broke out from some unknown cause beneath some
freight cars in the Lehigh Valley Railroad Company’s freight yards at Black Tom, in the harbor of
New York. The cards were loaded with explosives, and, after the fire had burned at least thirty
minutes, the contents of the cars exploded. This explosion caused another fire, which in turn caused
another and much greater explosion of a large quantity of dynamite and other explosives stored in the
freight yard. The last explosion caused a concussion of the air, which damaged plaintiff’s vessel,
about 1,000 feet distant, to the extent of $675. No fire reached the vessel, the damage being solely
from the concussion caused by the second explosion. The question is whether the loss is covered by
the policy. * * * The appellate division gave judgment for the plaintiff.

There is no doubt that when fire spreads to an insured building and there causes an explosion,
the insurer is liable for all the damage. * * * We assume that, in the absence of some exception.in the
policy, a like liability follows when an explosion caused by fire occurs in neighboring buildings.
Hustace v. Phenix Ins. Co., 175 N.Y. 292, 302, 303,62 L.R.A. 651, 67 N.E. 592. But the question
here is whether space is a factor in the solution of the problem. The appellate division says that it is
not; no matter how great the distance, the insurer remains liable. Other courts have held otherwise.
The question came before the English court of common pleas in Everett v. London dssurance Co.,
19 C.B.N.S. 126, 144 Eng Reprint, 734. There gunpowder ignited and exploded. The plaintiff’s
building, half a mile away, was damaged by concussion. The court (Erle, Ch.J., and Willes and
Byles, JI.) gave judgment for the defendant. “Speaking of this injury, no person would say that it
was occasioned by fire. It was occasioned by a concussion or disturbance of the air caused by fire
elsewhere.” A like ruling was made in Louisiana by a divided court. Caballero v. Home Mut. Ins.
Co. , 15 La.Ann. 217. In Tennessee, the ruling was the same: “Legal conclusions cannot always be
safety reached by pressing the processes of logical illation to their ultimate results.” Hall v. National
F. Ins. Co., 115 Tenn. 513, 521, 112 Am.St.Rep. 870, 92 S.W. 402, 403, 5 Ann.Cas. 777, 19
Am.Neg.Rep. 553.

" The problem before us is not one of philosophy. Pollock, torts, 10" ed.P.37. Ifit were, there
might be no escape from the conclusion of the court below. General definitions of a proximate cause
give little aid. Our guide is the reasonable expectation and purpose of the ordinary business man
when making an ordinary business contract. It is his intention, expressed or fairly to be inferred, that
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counts. There are times when the law permits us to go far back in tracing events to causes. The
inquiry for us is how far the parties to this contract infended us to go. The causes within their
contemplation arc the only causes that concern us. A recent case in the House of Lords gives the true
method of approach. Leyland Shipping Co. v. Norwich F. Ins. Co. [1918] A.C. 350,369, Lord .
Shaw refers in his opinion to the common figure of speech which represents a succession of causes
as a chain. He reminds us that the figure, though convenient, is inadequate. *“Causation is not a
chain, but a net. At each point, influences, forces, events, precedent and simultaneous, meet, and the
radiation from each point extends infinitely.” /bid. From this complex web, the law picks out now
this cause and now that one. The same cause producing the same effect may be proximate or remote
as the contract of the parties seems to place it in light or shadow. That cause is to be held
predominant which they would think of as predominant. A common-sense appraisement of everyday
forms of speech and modes of thought must tel] us when to stop. It is an act of “judgment as upon a
matter of fact.” /bid. '

This view of the problem of causation shows how impossible it is to set aside as immaterial
the element of proximity in space. The law solves these problems pragmatically. There is no use in
arguing that distance ought not to count, if life and experience tell us that it does. The question is not
what men ought to think of as a cause. The question is what they do think of as a cause. We must
put ourselves in the place of the average owner whose boat or building is damaged by the concussion
of a distant explosion; let us say a mile away. Some glassware in his pantry is thrown down and
broken. It would probably never occur to him that, within the meaning of his policy of insurarce, he
had suffered loss by fire. A philosopher or a lawyer might persuade him that he had, but he would
not believe it until they told him. He would expect indemnity, very likely, if the fire was near at
hand. Tf his boat or his building was within the danger zone of ordinary experience, if damage of
some sort, whether from ignition or from the indirect consequences of fire, might fairly be said to be
within the range of normal apprehension. But a different case presents itself when the fire is at all
times so remote that there is never exposure to its direct perils, and that exposure to its direct perils
comes only through the presence of extraordinary conditions, the release and intervention of
tremendous forces of destruction. Tifton v. Hamilton F. Ins. Co., 14 How Pr. 363, 372, 373. A result
which in other conditions might be deemed a mere incident to a fire, and therefore covered by the
policy, has ceased to be an incident, and has become the principal. Briggs v. North American & M.
Ins. Co., 53 N.Y. 446, 449. The distinction is no less real because it involves a difference of degree.
In such a case, the damage is twice removed from the initial cause. It is damage by concussion; and
concussion is not fire nor the immediate consequence of fire. * * * But there is another stage of
separation. It is damage by concussion traveling over a distance so remote that exposure to peril is
not within the area of ordinary prevision, — the range of probable expectation. The average man who
speaks of loss by fire does not advert to the consequences of this play of catastrophic forces.

~ Precedents are not lacking for the recognition of the space element as a factor in causation.
This is true even in the law of torts where there is a tendency to go farther back in the search for
causes than there is in the law of contracts. Smith, Legal Cause in Actions of Tort, 25 Harvard
L.Rev. Pp. 126, 127, 326. Especially in the law.of insurance, the rule is that, “you are not to trouble
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yourself with distant causes,” Willes, J., in Ionides, v. Universal M. Ins. Co., 14 C.B.N.S. 289, 143
Eng.Reprint, 457, * * *  Leyland Shipping Co. v. Norwich . Ins. Soc. [1917] 1 K.B. 873, 883, 893

LS

‘The case comes, therefare, to this: Fire must reach the thing insured, or come within such
proximity to it that damage, direct or indirect is within the compass of reasonable probability. Then
only is it the proximate cause, because then only may we suppose that it was within the
contemplation of the contract. In last analysis, therefore, it is something in the minds of men, in the
will of the contracting parties, and not merely in the physical bond of union between events, which
solves, at least for the jurist, this problem of causation. In all this, there is nothing anomalous.
Everything in nature is cause and effect by turns. For the physicist, one thing is the cause; for the
jurist, another. Even for the jurist, the same cause is alternately proximate and remote, as the parties
choose to view it. * * * '

In this case, the facts are not disputed. The inferences to be drawn from them are not
doubtful. The damage was not a loss * * * by fire within the meaning of the policy.

The judgment should be reversed, and judgment ordered for the defendant, with costs in the
Appellate Division and in this court. ok K
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Summary of Lummel v. National Fire Insurance Co. of Hartford

s T ——rr e e e -

Lummel v. National Fire Insurance Co. of Hartford, 210 N.-W. 739 (8.D. 1926). This is a South !
Dakota case on “causation - proximate cause” in an “Insurance” setting. Suit on a Fire Insurance
policy on a motor truck. The truck skidded off the road, rolled down an embankment and caught
fire. The trial court rendered judgment for the plaintiff in the amount of the jury verdict of $800.
The Supreme Court of South Dakota ordered a remittitur to the amount of $400. The court held that
the jury should have determined the value of the truck affer the fall and before the fire. Using the
evidence in the record, the court determined that amount to be $400. The SD Supreme Court cited
and followed a U.S. Supreme Court case and the following pronouncements appear to be approved
by the SD court in this opinion:

TR

“In the case of the concurrence of two causes of loss, one at the risk of the assured and the
other insured against, if the damage by the perils respectively can be discriminated, each
party must bear his proportion.”

“When the damage by each cause of loss cannot be distinguished, the party responsible for
the dominating cfficient cause is liable to bear the loss.”

“...when an efficient cause nearest the loss is the peril expressly insured against, the insurer is
not to be relieved from responsibility by his showing that the property was brought within
that peril by a cause not mentioned in the contract.”

The first two quotes are taken directly from the U.S. Supreme Court opinion and are quoted in the
opinion. The 3™ quote is the court’s description of a “further holding™ of the U.S. Supreme Court

opinion upon which the SD Supreme Court rests its decision.

This is an old case and its authority in future matters is questionable, but it is the only case in South
Dakota on the issue (that I could find).

For research on this issue of “causation,” see generally West Key Digest No. 427 under the topic
“Insurance.” '
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Summary of one aspect of Cain v. Fortis Ins. Co.

Cainv. Fortis Ins. Co., 2005 SD 39, 694 N.W.2d 709 (03/16/05)

Suit against health insurer for money paid by insured for Gastric Bypass
Surgery. Insurer relied on policy exclusion which disallows coverage for
surgical treatment for weight control.

Trial court ruled for Insurer. Affirmed (5-0).

One of the arguments made on appeal by the insured was that under the
doctrine of “efficient proximate cause” the surgery should be covered because it
was necessary to deal with the insured’s hypertension and joint deterioration. It
was not just a weight loss surgery. This argument is rejected by the SD
Supreme Court stating, “there is almost no case law to support its [the doctrine
of efficient proximate cause] application to health insurance policies.” § 25.

This opinion also cites the 1926 case of Lummel v. National Fire Ins. as
“applying the dominating efficient cause doctrine to an action on a fire policy
covering a truck which burned after going over embankment.”
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X. Warranties
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Some South Dakota Statutes on “Warranties”

SDCL 58-11 relates generally to all insurance po'licies. SDCL 58-11 is
entitled, “Form and Contents of Insurance Policies.”

58-11-44. Application for insurance or annuity — Statements by insured deemed
representations — Omissions, concealment, and incorrect statements preventing recovery. All
statements and descriptions in any application for an insurance policy ot annuity contract, by or in
behalf of the insured or annuitant, shall be deemed to be representations and not warranties. -,
Mistepresentations, omissions, concealment of facts, and incorrect statements shali not prevent a
recovery under the policy or contract unless either:

(1) Fraudulent; or

2) Material either to the acceptance of the risk, or to the hazard assumed by the insurer,
or

(3)  The insurer in good faith would either not have issued the policy or contract, or would
not have issued it at the same premium rate, or would not have issued a policy or
contract in as large an amount, or would not have provided coverage with respect to
the hazard resulting in the loss, if the true facts had been made known to the insurer as
required either by the application for the policy or contract or otherwise.

Source: SL 1966,ch 111, ¢h 22, § 12,

SDCL 58-15 is devoted to “Life Insurance and Annuities”

58-15-8. Entire contract contained in policy and application — Statement of applicant not
deemed a warranty. There shall be a provision that the policy, or the policy and the application
therefor if a copy of such application is endorsed upon or attached to the policy when issued, shall
constitute the entire contract between the parties, and that all statements contained in such an
application shall, in the absence of fraud, be deemed representations and not warranties.

Source: SL 1966, ch 111,¢ch 23, § 6.
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SDCL 58-16 is entitled “Group Life Insurance Policies”

58-16-32. Copy of application attached to policy — Statements of insured not warranties ~
Statement by insured, use in contest. A policy of group life insurance shall contain a provision
that a copy of the application, if any, of the policyholder shall be attached to the policy when issued,
that all statements made by the policyholder or by the persons insured shall be deemed
representations and not warranties, and that no statement made by any person insured shall be used
in any contest unless a copy of the instrument containing the statement is or has been furnished to
such person or to his beneficiary.

Source: SL 1966, ch 111, ch 24, § 3(3).

SDCL 58-18 is entitled “Group and Blanket Health Insurance Policies”

58-18-8. Representations by applicant not warranties — Written statement required to avoid
insurance or reduce benefits. Each such group health insurance policy shall contain in substance a
provision that, in the absence of fraud, all statements made by applicants or the policyholder or by an
insured person shall be deemed representations and not warranties, and that no statement made for
the purpose of effecting insurance shall avoid such insurance or reduce benefits unless contained in a
written instrument signed by the policyholder or the insured person, a copy of which has been
furnished to such policyholder or to such person or his beneficiary.

Souree: SL 1966, ch 111, ch 26, § 2(1).
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South Dakota Case Law on Warranties

Ranger Insurance Company v. Macy, 277 N.W.2d 426 (8.D. 1975).

Policy language excluded all damages incurred while the plane was subject to lease. For a
period of time the plane was leased out (with an option to purchase). The lease expired and the
option was never exercised. Subsequently, damages occurred when the plane made an emergency
landing. The Insurer was held liable under the policy. The exclusion was characterized as a
“warranty.” The court stated “Warranties normally suspend coverage during the existence of a
described condition, and recovery will be denied in the absence of a contrary statute whether or not
the condition actually contributed to the loss. The insurer normally suspends coverage because the
risk of loss is statistically higher on an underwriting basis when the proscribed condition is present.”
1d. at p.429. :

In finding that there was, in fact, coverage notwithstanding the breach of the warranty, the
court went on to hold that “once the lease is terminated and the statistical increase in risk is
eliminated, coverage resumes.” Id at 429.

FEconomic Aero Club v. Avemco Ins., 540 N.W.2d 644 (5.1D. 1995)

Aircraft insurance policy excluded coverage while insured pilots possessed no valid medical
certificate. The planc crashed, but the cause of the crash was unrelated to the pilot’s lack of such
certificate (which he did not, of course, have). If the exclusion is upheld, there is no coverage. If the
exclusion is not upheld, there is coverage. The pilot was, in fact, medically fit but did not possess
the medical certification. :

The court upheld the exclusion, noting that this is consistent with the language in Ranger Ins.
Co. Case, supra. The exclusion “encourages owners and operators of aircraft to obey and satisfy
safety regulations.” Id. at 646.

As to the causation issue, the court joins the ma_]orlty view that “uphold[s] such exclusions
even when the loss is unrelated to a pilot’s failure to have a current medical certificate.” fd. at 646.
The court acknowledges what was argued to be the ““modern’ view which holds such exclusions
ineffective absent a causal connection between the exclusion and the actual loss.” However the court
. was unwilling to adopt the ‘modern view” in the absence of statutory support. The court observed
that “anti-technicality” statutes have been enacted in some states - and these statutes would forbid
the denial of coverage when the excluded use is not causally related to the loss.
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Increase in Hazard?

Boyd v. Aetna Insurance Company, 192 F.Supp. 435 (S.Dis.Fla. 1960).

Insured sought to protect his home by placing signs on the doors,
“Beware of trap gun in this House.” When insured had a fite loss, the
insurer denied recovery on the basis that the insured had increased the
hazard. The relevant policy provision stated, “Unless otherwise provided
in writing added hereto this Company shall not be liable for loss occurring
(a) while the hazard is increased by any means within the control or
knowledge of the insured;”

What result?

Why?
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The following case and note were found in a prior edition of the Casebook: i

North Carolina Grange Mutual Insurance Co. v. Johhson.

Court of Appeals of North Carolina, 1981
51 N.C.App. 447, 276 S.E.2d 469

COTEREUMRTIT ot o

* * * The plaintiff, North Carolina Grange Mutual Insurance Company, issued a hail insurance
policy to the defendant effective 21 May 1978 covering 70 acres of crops in Surry County. The policy
contained the following provision:

OTHER INSURANCE

It is hereby agreed that if other insurance is written on the insured interest in the above
described crops this Company will be notified in writing of the amounts of such other
insurance, including Federal Crop Insurance Corporation Coverage.

It is further agreed that unless or until so notified of such other insurance the coverage
under this policy shall be suspended.

On 7 June 1978 the defendant was issued a hail insurance policy by Fireman’s Fund American
Insurance Company on 20 acres of the 70 acres which the plaintiff had previously insured with
Grange. The defendant did not notify the plaintiffs of the additional coverage. A portion of the 20
acres was damaged by hail and the plaintiffs paid the defendant $10,340.00 for this loss on 19 July
1975. The plaintiffs sued for the recovery of this payment and the court granted their motion for

summary judgment.
L

WEBB, JUDGE. =

The appellant contends that this Court should either find that the “other insurance clause” in
the hail insurance policy is void as being against public policy or that the second policy written should
be held void leaving the fitst policy in force. The appellant bases his public policy argument on what
he contends is the difference between fire insurance coverage and hail insurance coverage. He argues i
that fire insurance coverage involves a moral hazard that is, that a person is likely to burn his property ‘
to collect the loss if it is overinsured. For that reason, the law allows “other insurance clauses™ in fire
insurance policies which should not be allowed in hail insurance policies because the insureds cannot
control the falling of hail. We do not believe we should hold it is against public policy to prohibit
parties to an insurance contract from inserting an “other insurance clause™ in the contract if they
desire to do so, We decline to hold that an “other insurance clause” in hail insurance policies are
against public policy.

‘ The appellant next contends that the second policy written contained an “other insurance
clause” identical to the clause in the policy written by the Grange. For this reason, the second policy
was void ab initio. Since the second policy was void the first policy remained in effect. We believe
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the contract at issue in the case sub judice contemplated that if the defendant had a second hail
insurance policy written on his crop, although that policy was void or voidable and did not notify the
plaintiffs of the policy, the coverage on the first policy would be suspended. See Insurance Co. v.
Insurance Co., 49 N.C.App. 32, 270 S.E.2d 510 {1980). There being no policy prohibiting the writing
of such a clause, we believe we must enforce it as written.

Affirmed.

Note
Moral Hazard Warranties

Since 1943, “moral™ hazard — as distinguished from “physical” hazard — warranties have
virtually disappeared from property insurance forms. A residue exists in the “other insurance”
condition, the use of which is permitted but not required in standard fire policies. Occasionally, a
once popular moral hazard warranty or condition that makes the policy void “if the interest of the
insured be other than unconditional and sole ownership,” will still appear. See, National Security Fire
and Casualty Company v. London, 180 Ga.App. 198, 348 S.E.2d 580 (1986). |
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XI. Cancellation of and
Refusal to Renew

Insurance Policies

-161-



Edward E. Moore v. Farmers Insurance Exchange
323 N.W.2d 870
South Dakota Supreme Court 1982

FOSHEIM, Justice.

Edward E. Moore (Moore) initiated a declaratory judgment action against Farmers Insurance
Exchange (Farmers) seeking recovery on a judgment for $10,000 entered against Farmers’ insured as
the result of an automobile accident. Both parties moved for summary judgment. The trial court
granted summary judgment in favor of Moore. Farmers appeals. We reverse and remand.

Moore’s motion for summary judgment claimed no issue of material fact because Farmers
accepted its insured’s premium after the accident occurred and with knowledge that the insured’s.
vehicle was a total loss and therefore not subject to insurance. Farmers’ motion claimed no issue of
material fact because at the time of the accident insured’s policy had been cancelled for nonpayment
of premium. In support of its motion for summary judgment, Farmers offered the affidavit of Ralph f
Greer, its auto policy service division manager. * * * According to Greer the “avoid cancellation
notice,” sent out on December 9, 1977, designated a cancellation time of December 24, 1977, at 12:00
noon. It is undisputed that the overdue premlum was paid on December 28, 1977, the day after the
accident.

Appellant raises two issues on appeal: (1) whether coverage was in effect when the policy had
been cancelled for nonpayment of premium before the accident occurred; and (2) whether cancellation
was waived when insured’s premium was accepted after the accident.

% % sk

The most favorable view of the evidence is that Greer’s affidavit was admissible as a business _
record, Greer being the custodian of the records or other qualified witness under SDCL 19-16-10 and
SDCL 19-18-6, and established proof of notice under SDCL 58-11-52. We believe Greer’s affidavit
with attached summaries was admissible as a business record and that it resolved the only question of
material fact (sufficient notice), thus advancing the trial court to questions of law. Since an insurer is ‘:
not liable on a properly cancelled policy, it follows that the trial court held for Moore on the theory
that Farmers waived cancellation by accepting the premium after the accident.

The issue of waiver is answered by Western Casualty and Surety Co. v. American National
Fire Insurance Co., 318 N.W.2d 126 (S.D.1982). In that case we held that “‘[o]nly the patties to the o
contract of insurance, or their privies, can claim the benefit of a waiver or an estoppel.”’” Id. at 128 i
(quotlng 18 Couch on Insurance § 71:10 (1968)). Since Moore was not privy to the contract of
insurance, this issuc is resolved in Farmers’ favor.

We reverse and remand for entry of summary judgment for Farmers.

All the Justices concur.
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A Hodgepodge of South Dakota Statutes' (and One Case)
Dealing with Cancellation and Refusal to Renew

Moore v. Farmers Insurance Exchange, 323 N.W.2d 870 (S.D. 1982).

Auto policy cancelled for non-payment of premium. Notice sent out on 12/9/77 to be effective
12:00 P.M. 12/24/77 (Christmas Eve). This notice was timely under SDCL 58-11-49 as it existed at
the time (requiring only 10 days notice). An accident occurred on 12/27/77. The insured paid a
premium which was accepted on 12/28/77. Afier recovering a $10,000 judgment against the insured,
the tott plaintiff brought a declaratory judgment against the insurer. The South Dakota Supreme
Court cited Mid-Century v. Norgaard (found in the casebook) for the proposition that the policy was
propetly cancelled and further held that, although there was an argument for “waiver,” that argument
can only be made by one who was a party to the contract of insurance or a privy thereto. Since Moore

(the tort plaintiff) “was not privy to the contract of insurance, this issue is resolved in Farmers’. favor.”
Id. at 872,

SDCL 58-1 is entitled “Definitions and General Provisions.”
SDCL 58-11 is entitled “Form and Contents of Insurance Policies.”

With respect to “notice” problems, the South Dakota statutes generally require plenty of time
(e.g. 20 days or more) prior to the effective date of the notice. SDCL 58-11-52 provides that “Proof
of mailing of notice ... shall be sufficient proof of notice.” This approach appears to be a moderate
one in view of other approaches which may provide that cancellation is effective upon the date of
mailing of the notice (as one extreme) or which may require personal delivery to the insured in order
to be effective (as the other extreme),

SDCL 58-11-49 provides, inter alia, as follows:

“No notice of cancellation of an insurance policy ... is effective unless mailed or delivered ...
to the named insured at least 20 days before the effective cancellation date. However, if
cancellation is for nonpayment of premium the insurer shall mail or deliver notice of
cancellation with the reason for cancelling at least 20” days before the effective cancellation
date ...” (Emphasis added)

! There is no warranty or guarantee that this handout discusses “all” of the relevant cancetlation and

refusal to renew statutes in South Dakota. There are others. This is just an effort to put some of them together.

2 The statute previously required only 10 days for notice of cancellation by reason of nonpayment of

premium. (The 10 day requirement was in place in 1982 - the time of Moore v. Farmers Insurance Exchange.)
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With respect to Notices of Refusal to Renew, the following time requirements ate in place:

SDCL 58-1-14 — “at least 30 days before the effective renewal date™ for all policies defined in
SDCL 58-9-5 to 59-9-33 (this includes most all policies) except for nonrenewal of
homeowner’s policies and automobile policies. : :

SDCL 58-1-15 (This gives the time limit for homeowner’s policies — an area excluded under
SDCL 58-1-14): “at least 30 days before the effective renewal date.” (Which is the same time
period set forth in the statute above)

SDCL 58-11-51 (This gives the time limit for automobile policies — an area excluded under
SDCL 58-1-14): “No insurer shall fail to renew a policy unless it shall mail or deliver ... at
least 60 days’ advance notice of its intention not to renew. This section shall not apply: ...”

{ [confusing exceptions are listed, one of which includes nonpayment of premium]

Yet, another “Notice of Cancellation” statute:

SDCL 58-33-60° provides that “A notice of cancellation of property insurance coverage by an insurer
shall be mailed or delivered by the insurer to the named insured at least 20 days before the effective
canceliation date and shall be accompanied by a written explanation of the specific reasons for the
cancellation.” (Emphasis added)

SDCT. 58-33-61 lists the various reasons for which a policy may be cancelled after 60 days
from the effective date of the policy. (This provision is apparently designed to be a smaller
universe of reasons to allow cancellation than the universe of reasons which exists during the
first 60 days; however, some of the reasons listed are quite broad — see e.g. (3), (7) & (8).)

SDCL 58-11-63, enacted in 1994, authorizes the Division of Insurance to promuigate rules and
regulations for, inter alia, “Procedures and requitements for cancellation and nonrenewal of policies.”

’ SDCL 58-33 is the “Unfair Trade Practices” sub-chapter and, of course, SDCL 58-33-65.1 states
that “Nothing contained in Sections 58-33-59 to 58-33-64 inclusive, may grant, or be construed to grant any private
remedy or right of action.” .
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Expiration of Policy on a Sunday

1-5-4. Legal holidays — Acts performed on day after legal holiday. Whenever any act of a
secular nature, other than a work of necessity or mercy, is appointed by law or contract to be
performed upon a particular day, which day falls upon a holiday, such act may be performed upon the
next business day, with the same effect as if it had been performed upon the day appointed.

What effect does this statute have on an insurance policy that is set to expire on a Sunday? Consider
the following situation: The automobile liability policy is set to expire at 4:02 P.M. on Sunday. The
accident happened the next day on Monday and then, afier the accident, the insured had the premium
hand delivered to the insurer’s agent. Was the accident on Monday covered? See Coble v. Hanson,
2001 SD 8, 620 N.W.2d 772.
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North Star v. Rasmussen

In North Star v. Rasmussen, 2007 SD 55, 734 N.W.2d 352, the insured sought to have both
primary liability coverage and umbrella coverage for his boat. This boat was listed on his primary
liability policy, but not on the umbrella policy. After an accident in which the insured’s son sustained
serious injuries, the agent requested the umbrella insurer (North Star) to add the boat to the umbrella
coverage. The insurer did so and billed the insured for a premium which would cover a year’s period
— and this included the date when the accident occurred. The trial court granted sumiumary judgment
for North Star, the umbrella insurer and the SD Supreme Court affirmed in a unanimous opinion
authored by former Chief Justice Robert Miller, sitting for Justice Sabers, disqualified. As to whether
or not there can be “retroactive insurance,” the Court stated at ] 19 & 20:

In this case, [the agent] never requested and North Star never agreed to provide

retroactive coverage. According to the general rule, an insurer is liable for a loss under a

backdated policy only when the loss occurs between the time the policy became effective and

“the time the policy is issued, and both the insured and the insurer are ignorant of the loss when
the policy is issued... Further, if the insured knows of the loss at the time the insurance is
effected but the underwriters are ignorant of the loss, the insurer is not liable.
Here, both [the insured and the agent] knew of the accident when North Star allegedly
provided coverage; however, neither informed North Star. Under these facts, we conclude that
North Star did not voluntarily backdate coverage to [the date of the accident].
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XII. Valuation
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South Dakota’s “Valued Policy” Statute
(also known as “Stated Value” Policies)

As you read through the following statute, consider the situation where there is a fire loss
which occurs 91 days after a “binder” was issued, but only 40 days afier the policy itself was issued.
Consider SDCL 58-10-10(1) below. See Capztol Indemnity Corp. v. Bank of Hoven, 452 N.W.2d 551
(S.D. 1990).

58-10-10. Insurance against fire, tornado, or lightning — Measure of damages were property
wholly destroyed. Whenever any policy of insurance is written or renewed to insure any real -
property in this state, including structures on land owned by a person other than the insured, against
loss by fire, tornado, or lightning and the property insured is wholly destroyed, without criminal fault
on the part of the insured or the insured’s assigns, the amount of insurance written in the policy shall
be taken conclusively to be the true value of the property insured and the true amount of loss and
measure of damages, with the following conditions:

(1) This section applies only if a total fire loss occurs ninety days or more after the policy
was made or written or ninety days or more after the policy limits were increased by
twenty-five percent or more at the insured’s request. However, within the first ninety
days, payment to the insured shall be in accordance with the terms and condltlons of
the policy for valuation of the property absent stated amount;

2) Subdivision (1) of this section does not apply to unchanged renewal policies, to
policies with inflation adjustment limits or to policies which are being converted to
replacement cost coverage from a lesser value form and upon which there is a written
agreement between the company and the insured that the policy will be written on a
valued basis;

(3) Builders’ risk policies of insurance covering property in the process of being
constructed shall be valued and settled according to the actual value of that portion of
the construction completed at the time of the fire, tornado, or lightning loss;

4 If two or more policies are written upon the same property interest, each insurer shall
pay only that proportion of the cost of the loss that the limit of liability under its policy
bears to the total amount of insurance covering the loss;

(5) Any claim for loss of an appurtenant structure or other appurtenant property covered
under the policy shall be settled for actual replacement or actual cash value, depending
on the policy provisions applicable to the structure or other property, unless a specific
value was assigned to each structure or property prior to the loss; and

. (6)  This section does not apply to any claim for total loss to any building which is insured
under a commercial blanket form with one amount covering two or more buildings.
Any claim for total loss to a building so insured shall be settled for actual replacement
or actual cash value depending on the policy provisions applicable to the building.

Source: SL 1966, ch 111, ch 22, § 5; SL 1967, ch 136; SL 1985, ch389; SL 1993, ch 277, SL 1997, ch 285; § 1, SL
1999, ch 247, § 1.
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Another South Dakota Case on Valuation

Zochert v. National Farmers Union Property & Casualty, 1998 SD 34, 576 N.W.2d 531 (detailed
discussion of ACV and methods of “market value,” “Replacement less depreciation,” and “broad
evidence rule”™)
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XIII. Coping With
Multiple Interests and the
Transformation of

Interests
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MANN v. GLENS FALLS INSURANCE CO.
United States Court of Appeals, Ninth Cireuit, 1976.
641 F.2d 819.
GoonwiN, Crcurr Jupge:

Glens Falls Insurance Company appeals from a judgment requiring
it to pay a disputed insurance claim, plus interest, and general damages

flowing from the initial refusal to pay. This diversity case was tried

under Nevada law..

-In 1969, the company insured Mrs. Mann’s house for $15,000. The

policy was a standard-form fire policy with a “mortgage clause” making
the insurance proceeds partially payable to a local bank which then held
a mortgage on the property. In 1971, Mrs. Mann paid off the mortgage
and the bank lost its insurable interest in the property.

Mrs. Mann subsequently sold the house for $25,000. The buyers,
Mr. and Mrs. Bates, paid $2,000 cash and agreed to pay $23,000 secured
by a purchase-money mortgage 2 payable to Mrs. Mann. ‘

" 6% For tha ease of the reader and be- “mortgage”, we will use the term “mart-

cause the parties have argued in terms of gage” and ita derivations throughout the
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- would then entitle the company to the next $15,000,

Ch. 7 PAYMENT OF CLAIMS : 385

e agreed orally to insure the house aghinat fire loss and fo

name Mrs. Mann' 0d3-PRyaDle mortgaged However, before the Bates-
es purchased any insurance, the house burned to the ground. At the
time of the loss, Mrs. Mann’s 1969 policy hed notexpired.

The company’s claims adjuster estimated that the house was a total
logs and that the actual damage exceeded the policy limits. The adjuster
recommended payment of $15,000, the policy limit. T

Because of the change in the character of Mrs. Mann’s insurable
interest (from owner to mortgagee), the company asked her to sign a
“‘partial, subordinated asgignment’ of the mortgage and the mortgage

s W have allowed Mrs.

foreclosure of the mortgage, if it were foreclosed. If the foreclosure sale
netted proceeds in excess of $8,000 the partial, subordinated assignment

L
Mrs. Mann l;gﬁuug_%le ‘offer. Bhe desired to us §15,000 of the
insurance proceeds to reestablish the status quo e fire—to rebujld
ptne Lateses back in possession, and then receiva her
8 ITom he Bateses ™ .Mmdidmt
want to forecloss or permit the insurer to foreclose the Bateses. On the
advice of counsel, she refused to sign The company refused to pay on
her-terms, and this litigation is the résalt~ —
- 1

Fire insurance on mortgaged property ordinarily is underwritten
with the owner as “insured”. The mortgagee, in such cases, is named as
the person to whom a part of the proceeds will be paid in the event of
loss, In the standard mortgage situation, the mortgagor is the named
insured; thé morigagee may be an additional insured with rights in the
policy, or it may be a third'parfy benehaary. However;-should the
mortgagor fail to insure, the mortgagee can buy insurance to proteet its
insurable i i roperty. Despite some criticism,® the widely

accepted rule is that the mortgagor is not entitled to insurance protec-
tion under the mortgagee-onl e Insurance pohicy.

The parties in this case never decided what sort of policy was
involved. Mrs. Mann bought the policy when she owned the house.
During the policy term, she sold the house and took back a security
interest. Her rights to the proceeds depend in part upon whether her

opinion. The document actually executed . Mann might get a
was & deed of trust, but’ the differences from the insurance’ company end

batween the thh instruments do not affect m thy

the outcome of the case. ) ! _ -

o35, Mirs. Mau's atorney atempied 0 yinice Conirbes Tanting Bespeci: B
create a legally hinding arrangement which  y p.., g2 79 76 (1961); e.g, In re Future
would ensure that the insurance proceads

i . Mig. Coop., 185 FSupp. 111 (N.D.Cal.
e e T oo property. Tl * 106%); Nots, 72 Harv.LRev. 1380 (1969).

e Batoges payments.
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354 PROPERTY INSURANCE : Pt. B

policy is treated as a standard owner-mortgagee policy or a mortgagee-
only policy.®

The language of the contract states that the company insures Mrs.
Mann against fire loss up to the policy limj Hin gvent for
more than the interest of the insured”. { Her insurable interesByat the
time of the fire ®*(‘was that of a mort, The Bateses were in
possesgion. They had received no assignment of the policy. The policy
does not name the Bateses as insureds nor create any rights in them.
Mrs. Mann, the former o now mortgagee, is the only insured. We
conclude that the policyfi by operation of Igw,l'had become a mottgagee-
onl;‘r type policy. _

The policy had a subrogation clause which stated that the company
“may require from the insured an assignment of all right of recovery

agains{any party for lossjto the extent that payment therefor is made by
this company”. Subrogation against a person other than an insured is

iy B

e

.common to fire insurance contracts *’ and includes all claims which the

_subrogor may have against third parties for the loss in guestion.-'_‘“ -
~ Mrs. Mann asserts that the compe (was not entitled)to subrogation

of her debt claim against the Bateses and hat-sha-did not hava to assist

_in that subrogation by signing the partial, subordinated assignment.

e

gg._cl my, 1t is true tha
tortfeasors. But the pan

_M_rgé____MannfjﬂLﬁml}_da that the subrogation clause refers onl
i gubrogation cases involve third-pa

city of nontort subrogation lifigation is better
explained by the rarity of mort e-only policies ™ than by a doctrinal

Bagzier, _ We_bave unearthed examples of subm@mﬁiﬁtrﬁ '

laims * and the company cites examples of subrogation ta a mortgage.™

We do not read the subrogation clause in this policy as referring to

tort claims(only,» The company is entitled to be subrogated to the claims

the mortgagee Mann may have had against the mortgagor Bateses. If

one were to gubstituté' aEank gpr Mts. Mann in this case the relations of

63. These definitions ordinarily are
spelled out in writing. But here, the owner
changed her insurable interest without the

knowledge of the company; end it becomes .-~

neceasary to consirus the language of their
contract with reference to a new factual
situation not specifically covered in the
written contract. - .

88, 4 J. Appleman, Insurance Law and
Practice § 2123, at 34 (relovant inaurable
intarest is the one at the timé of the loas)
(1969). . Lo

87. R Keeton, Insurance Law, § 3.10,
at 147-148. At p. 187, Keeton traces the
doctrine that an insurer cannot have subrg-

gatlon againat its own insured. ’

88. In the standard policy, the mortga-
gor is sn insured; so, when the insurer
paya the mortgagea, any subrogation right

to the mortgage could only be ssserted
against the mortgagor, who, as an '‘in-

- from the hsurer, .

T R T

g8, " See, 8.g., Atlantic Mutual Insurance
Co.v. Cooney, 303 F.2d 263 (8th Cir.1962);
cf., Employera Mutual Casuslty Co. v. Shep-
herd-Vineyard Motors, Inc,, 189 Kan, 526,
370 P.24 388 (1962). But see, Levit, Court
Denies Subrogation to Contractual Rights,
1968 Ins.L.J. 106 (commant on Patent Scaf-
folding Co. v. William Simpscn Construc-
tion Co., 256 Cal.App.2d 506, 64 CalRptr.
187 (2d Dist.1987). Also, mortgagee subro-
gation is almost universally allowed. 64 J.
Appleman, Insurence Law and Practice
§ 4071, at 195 n. 8 (1969).

-70. Commercial Standard Insurance Co.
v. Hitson, 73 N.M. 328, 388 P.2d 56 (1963);
Wriedt v. Beckenhauer, 183 Neb. 311, 159
N.w.2d 822 (1968).
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the parties would be more conventional, and perhaps easier to deal with

as-matters of insurance law, T
- Mrs. Mann next asserts that the right to subrogation arises only

after payment is made by the Company. She states that since the
company did not make payment, it was nat entitled fo_subrogation.
The company offered to pay Mrs. Mann her $15,000 immediately

upen her signing of the partial, subordinated assignment. _Her refugal
was undoubtedly reinforced by advice of counsel that she was entitled to
the insurance proceedg Tree » f the com 8 claim as a subrogee. Mrs.
Mann left no doubt that she disputed the company’s subrogation righis
wlien she refused to aj MMMM'
'mm of her insurance carrier—however generoms

have beer: any had

_motive the insurance com

The order of performance b_fr the parties —when the company was to
pay, either Beéfore of after Mis. Mann signed the partial, subordinat
signment—was simply not an issue in the original dispute. We have

o hamis for doo i R - LHED nt-thatgrony “I-,_r_h.—é compmy 8 Insistence

on the assignment before it made pent may have been a breach; but—
en X 8 in Sigence about the company’s subrogation rights
0 may have been a e need not grade the magnitude of thesg—
disput

blimders, The(genter of the brogation Tight, ot the
ozcer of performance. .
Mrs. Mann also Jecites the policy’s “mortgagee obligations clause”

——

and argues that it requires the compayy to discharge her entire mortgage

interést before she must Bssign the mortgage or part of it fo the
compeny. Her reliafice 'on this clause is misplaced, By its own terms, *
the clause applies to the former mortgagee, Mrs. Manii's bank, fiot to
Mrs. Mann herself. That clause refers only to the mortgagelin existence)
when_the policy was written, not to subsequent mortgage interest.
Westchester Fire Tris. Co. of N.Y. v NoiTolk Bldg. & Loan Assn., 14 F.24

524 (8th Cir.1926). The general subrogation clause, not the mortgagee

obligations clausge, governa the righfs of the parties. And that clauga ™
clearly authorizes the company to require pro tanto asslgnment&
_—

While this litigation was pending, the Bateses defaulted on their
Mhﬂts; _Mrs. Méhm, again on advice of counsel, took bick a

deed in lien of foreclosure,) Because Nevada has no_antideficiency
epslation, a foreclosure action would have reserved her rights against -

the Beteses. Bui when Mrs. Mann chose to take a deed in Tieu of
- T T .

. et ——
71. The subrogation clause states that property. Thia position hak the greates
the company “may require” an sssignment i See citations cok

7. The company here tocka 5 13, See alao, 6A J. Appleman, Insurance
Law and Practica § 4071, at 192 {1969),

osition in
Aim aguinst the Bateses and the Bates

A

IS

. of rights “to the extent” payment is made “Yocted in R. Keeton, Insurance Lew at 161
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foreclosure, the deed discharged the .Bateses and the mortgage debt
entirely.™

The company asserts that Mrs. Mann’s destruction of the rights to
which the company would have been subrogated destroys its obhgatmn
to pay her as mortgagee. An insured’s violation of the insurer's
subrogation rights does serve as a defense which the insurer can use to
avoid payment of beneflis to the insured. In a mortgagee—subrogatmn
context, our court has held that destruction of the mortgage by the
mortgagee defeats the mortgagee’s right to recover from the insurance
company. Rosenbaum v. Funcannon, 308 F.2d 680 (9th Cir.1962). See
also Insurance Co. of North Amer. v. Citizens Ins. Co. of N.J., 425 F.2d4
1180 (7th Cir.1970). Mrs. Mann, by accepting the deed, dlscharged the

Bateses of their debt and at the same time wiped out her insurable

interest Her claim against the insurance company could rise no
igher than her claim against the Bateses. When that claim expired,
her insurable interest and her rights under the policy expired.

The Judgment is reversed

g e

T

T

T
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South Dakota Case Law Involving Loss During the
Pendency of a Contract for the Sale of Real Estate

The theory of allowing the buyer to force specitic performance of the Contract for Sale,
subject to an abatement (lowering of the price) in the amount of the damage was recognized in South
Dakota in the case of Russell v. Eiliot, 45 S.D. 184, 186 N.W. 824 (1922). Interestingly, this SD case
served as the basis for an annotation on this subject reported at 22 A.L.R. 556.

Heinzman v. Howard, 348 N.W.2d 147 (S.D. 1984) states at [5] on page 149:

“Insurance proceeds from a policy purchased by the vendor do not flow to the vendees
outright, but constitute a trust fund to be credited to the purchase price of the property for the benefit
of the vendees.”

In the complicated case of New Hampshire Ins. Co. v. Vetter, 326 N.W.2d 723 (8.D. 1982),
the trust fund theory was utilized to preserve insurance proceeds from a policy secured by a straw
party who had been subsequently paid 100% of the purchase price in order to protect the party who
was truly injured. The South Dakota Supreme Court rejected the argument that the straw party’s
insurable interest was extinguished when he received 100% of the purchase price from the buyer who
then entered into a like-kind exchange with the party truly injured by the fire.

On a related matter: Estate of Jackson, 508 N.W.2d 374 (S.D. 1993) [life tenant purchased insurance
on house, but died less than one month after hail damage to house — who gets insurance proceeds?
Estate of life tenant or remaindermen of life estate? Trial court held for estate of life tenant following
philosophy seen in Russell v. Williams (see sentence, “Analogously...” p. 585), but SD Supreme Court
reversed and held for remaindermen because life tenant has obligation to make necessary repairs in
favor of remaindermen]
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Westfield Insurance Company, Inc. v. Melissa Rowe
' 2001 SD 87
631 N.W.2d 175 (8.D. 2001)

Gilbertson, Justice.

[91] At the time of their deaths, Robert and Rita Gallant (Gallants) were insured through Westfield
Insurance Company (Westfield). Melissa Rowe and David Gallant (Rowe), as personal
representatives of the Gallant estates, collected $750,000 from the tortfeasor’s liability carrier Great
West Casualty Company (Great West). Rowe then sought underinsured motorist benefits from the
Gallants® policy. Westfield denied those benefits and commenced this declaratory judgment action.
The circuit court granted summary judgment to Westfield, from which Rowe has appealed. We
affirm the circuit court’s decision.

FACTS AND PROCEDURE
[92] Gallants were residents of Rapid City, South Dakota. Their vehicles were insured by
Westfield. On December 21, 1998, while traveling in Arizona, Gallants were involved in a traffic
accident when their motor home was hit by a tractor-trailer. Both died as a result of injuries sustained
during the accident. The truck driver was employed by M.J. Carpenter, Inc., which was insured by
Great West.

[13] Rowe received $144,660.69 from Westfield to cover the property damage sustained in the
accident. Pursuant to the policy language, Westfield requested reimbursement if Rowe received

~ payment from Great West. Shortly after the accident, Great West paid Rowe the policy limits of
$750,000 in exchange for a release of its insureds. Westfield was informed of, and agreed to, this
release. Rowe then submitted a claim to Westfield for underinsured motorist (UIM) benefits under
Gallants® policy. The UIM policy limit is $500,000 for “any one auto accident.” Rather than
differentiating between “per-person” and “per-accident” limitations, this “single limit” policy limits
coverage to $500,000 for any one accident. Westfield denied UIM benefits and instituted this
declaratory action to determine the parties’ rights. The circuit court granted summary judgment to
Westfield, finding the “difference in limits” standard in SDCL 58-11-9.5 precluded Rowe from
recovering benefits. The circuit court also found Westfield was entitled to reimbursement of the
$144,066.69 it previously paid Rowe for propetty damage. On appeal, Rowe raises two issues:

* #* *

2. Whether Westfield is entitled to subrogation.

[913] 2. Whether Westfield is entitled to subrogation.
[14] Westfield paid Rowe $144,660.69 to cover property damage from the accident. At that time,
Westfield requested reimbursement if Rowe received any payments from the tortfeasor. After Rowe
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received the $750,000 settlement from Great West, Westfield requested subrogation for the amount
previously paid. Rowe argues that Westfield is not entitled to subrogation because they have not been
made whole, as the damages suffered exceeded the $750,000 settlement.

[q15] We recognized in Julson v. Federated Mut. Ins. Co., 1997 SD 43, {12, 562 NW2d 117, 121,
that subrogation rights may arise independent of the common law “made whole” doctrine. In.Julson,
the insurance policy specifically provided the right of subrogation, without any requirement that the
insured be made whole. Id Likewise, Westfield’s policy provides:

If we make a payment under this policy and:

a. The person to or for whom payment was made has a right to recover damages from
another, we shall be subrogated to that right ...

b. The person to or for whom payment is made recovers damages from another, that
person shall: (1) hold in trust for us the proceeds of the recovery and (2) reimburse us
to the extent of our payment. '

Rowe can point to no language in the policy or statutory authority which restricts this right of
subrogation to instances whete the insured has been made whole. Therefore, Westfield is entitled to
reimbursement of the $144,660.69 it paid to Rowe.

[116] We affirm the trial court on both issues.

[17] MILLER, Chief Justice, and SABERS, AMUNDSON, and KONENKAMP, Justices, concur.

NOTE: This case is the subject of a case note. See Eric Pickar, “Westfield Insurance Co. v. Rowe:
The South Dakota Supreme Court Rejects The Common Law ‘Made Whole’ Doctrine On A Property
Insurance Subrogation Claim,” 47 South Dakota Law Review 316.
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Stetina v. State Farm Mutual Auto Insurance Co. | E

Supreme Court of Nebraska, 1976 E
196 Neb. 441, 243 N.W.2d 341 '

White, Chief Justice

The facts giving rise to this case are not in dispute. On October 29, 1973, the plaintiff’s
daughter, Diane Stetina, a 17-year old high school student, was involved in an automobile accident. :
The car in which she was a passenger was struck by another vehicle driven by Vera Lusins. Asa '
result of this accident, Diane was severely injured. The plaintiff, Diane’s father, had incurred as of
the date of filing the amended petition, about $17,800 in medical expenses.

At the time of Diane’s accident, the plaintiff, Frank Stetina, had in full force and effect two
policies of insurance duly issued by the defendant State Farm. Each of the two policies carried
medical payments coverage in the amount of $5,000. The defendant State Farm also provided, at the
time of Diane’s accident, liability coverage and protection to Vera Lusins and her husband in the
amount of $50,000 for bodily injury to one person.

After negotiations between the plaintiff’s attorneys and James Purdy, State Farm’s agent and
employee, a scttlement of $50,000 in satisfaction of all the claims of Diane and her parents against the
Lusinses was reached. As part of this agreement, Frank Stetina, either individually as the parent of
Diane or on her behalf as guardian, entered into covenant not to sue the Lusinses.

Following this settlement, medical bills incurred on behalf of Diane were presented to
defendant State Farm and a demand was made for payment of the $10,000 in medical payments
coverage under Frank Stetina’s policies with defendant State Farm. The claim of Frank Stetina was
denied by State Farm, and this suit followed.

The District Court found that the plaintiff, by entering into the covenant not to sue the

Lusinses, violated the provisions of the insurance policies the plaintiff had with State Farm, and that
as a result, the plaintiffs right to recover medical payments was extinguished.
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Relevant terms of the plaintiff’s policies are as follows: “3. Assistance and Cooperation of the
Insured. The insured shall cooperate with the company, and upon its request, attend hearings and
trials, assist in effecting settlements, securing and giving evidence, obtaining the attendance of"
witnesses and in the conduct of any legal proceedings in connection with the subject matter of this
insurance. The insured shall not, except at his own cost, voluntarily make any payment, assume any
obligation or incur any expense other than for such first aid to others as shall be imperative at the time
of the accident.

“4, Subrogation. Upon payment under this policy, * * * the company shall be subrogated to
all the insured’s rights of recovery therefor and the insured shall do whatever is necessary to secure
such rights and do nothing to prejudice them.

“Upon payment under coverages C and M of this policy the company shall be subrogated to
the extent of such payment to the proceeds of any settlement or judgment that may result from the
exercise of any rights of recovery which the injured person or anyone receiving such payment may
have against any person or organization and such person shall execute and deliver instruments and
papers and do whatever else is necessary to secure such rights. Such person shall do nothing after
loss to prejudice such rights.”

Both sides agree that in the case where the tort-feasor is either uninsured or else insured by a
different insurer, a general release, covenant not to sue, or similar agreement given to the tort-feasor
by the insured destroys and prejudices the insurer’s right of subrogation against the tort-feasor and
consequently teleases the insurer from liability to the insured. * * *

k % %k

The plaintiff secks to escape application of the above * * * principle to his case by pointing to
the fact that, in this case, the tort-feasor, Mrs. Lusins, was also insured by defendant State Farm. The
defendant argues that this circumstance is a fortuitous one and should not dislodge application of the
above-cited cases and principle to this case. Resolution of the question presented by the facts of this
case, one of first impression in this jurisdiction, requires a review of relevant and analogous
authorities.

* ok ok

Two cases have been brought to our attention by the plaintiff involving factual situations
closely on pointé with the facts of this case. We have carefully examined theses cases and find them-
highly relevant to our disposition fo this case.
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Dupre v. Vidrine, 261 So.2d 288 (La.App., 1973), involved a suit by Dupre, a physician, for
medical services rendered to Vidrine. Vidrine in turn brought in Southern Farm Bureau Casualty
Insurance Company as a third-party defendant on the ground that he had a liability policy with
Southern Farm which included medical payment coverage and that, under this, Southern Farm was
liable for Dr. Dupre’s bill. Vidrine had been involved in an automobile accident with Guillery, who
was also insured for automobile liability by Southern Farm. Vidrine had settled with Guillory and
had given him a written release in settlement of all claims against him and Southern Farm. Southern
Farm, the third-party defendant, contended that Vidrine’s release of the tort-feasor, Guillory, and his
liability insurer destroyed Southern Farm’s right of subrogation against the party responsible for the
damages, and thereby extinguished Southern Farm’s liability to Vidrine for medical payments. In
rejecting Southern Farm’s position, the court first cited cases recognizing the rule governing
impairment of subrogation rights discussed supra, in situations where the tort-feasor is either
uninsured or insured by a different insurance, and then commented: “These cases are distinguished
from the present matter since they involved factual situations where the insured released a third party
tort feasor and a different insurer, thus defeating the subrogation rights of the defendant insurer. Tn
the present case, the insurer which was released is the same as the insurer whose subrogation rights
were allegedly defeated, and the tort feasor is an insured of this same insurer. I effect, they are
saying they should be discharged from liability because they have been deprived of a right of
subrogation against themselves and their own insured. We fail to see how this can in any way be
prejudicial to the defendant insurer.” * * * :

LI

In a case not in point on the facts, the Louisiana Court of Appeal in a subsequent 1974
decision confirmed the Dupre case and perhaps clarified it. Norris v. Allstate Ins. Co. (La.App.), 293
S0.2d 918. 1t specifically discussed the Dupre case and stated as follows: “Unquestionably, Southern
Farm Bureau could have been deemed bound with or for Guillory for tort damages, including medical
payments. Southern Farm Burcau was also responsible for the medical expenses through its contract
with Vidrine. Southern Farm Bureau’s position was one of dual responsibility. Two obligations
arose, one in tort as the result of Guillory’s negligence, one in contract as the result of the contract of
insurance. Payment of one did not discharge the other. Subrogation would not have taken place on
payment of one obligation, since the co-existing obligation remained viable. Where no subrogation
exists, there can be no impairment of subrogation rights.” (Emphasis supplied.)
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The event giving rise to the litigation in Home Ins. Co. v. Pinski Bros., Inc., 160 Mont. 219,
500 P.2d 945 (1972), was a boiler explosion at a hospital. Home Insurance Company paid $135,000
to the hospital and claimed subrogation to the rights of the hospital against those allegedly responsible
for the explosion, including Pinski Brothers, the mechanical contractors, and the architects. The
architects tendered defense of the suit to the Home Indemnity Company, a wholly owned subsidiary
of plaintiff Home Insurance Company. It was stipulated that the two were one and the same corporate
entity. The architects carried a comprehensive liability policy with Home Indemnity. Home
Indemnity refused tender of the defense. The architects then hired their own defense counsel, alleged
their insurance policy with Home Indemnity as a defense, and sought recovery of their attorneys’ fees.
The District Court gave summary judgment to Home Insurance Company against the architects on all
issues of insurance coverage. On first appeal to the Supreme Court of Montana, the court held that
the alleged negligence of the architects was within the coverage of the architects’ comprehensive
liability policy with Home Indemnity and remanded the case to the District Court for further
consideration of the issues raised for summary judgment. Following the first appeal, the architects
moved for summary judgment. The District Court granted the architects’ motion for summary
judgment and Home Insurance Company appealed. On second appeal, the Supreme Court of
Montana affirmed the granting of the architects’ motion for summary judgment by the District court.
Finding the language and rationale of the court pertinent, we quote from the opinion at length: “There
is yet a further and perhaps more cogent reason why summary judgment for the architects on Home’s
complaint against them is correct, Here, it is undisputed that the architects have insurance coverage
to the extent of $25,000 under their Home Indemnity comprehensive liability policy; that Home
Indemnity and Home Insurance are one and the same corporate entity; that Home as a subrogated
insurer of one of its policyholders (The Deaconess Hospital) has sued another of its policyholders
(the architects) whom it has insured against the very liability for which it seeks recovery in Count I of
its complaint in an amount in excess of the policy limits.

“Subrogation is an equitable right. * * * Accordingly, certain equity principles apply in
determining subrogation rights: One who seeks equity must do equity, * * * One who seeks equity
must come into court with clean hands, * * * ‘No one can take advantage of his own wrong.” * * *

“To permit the insurer to sue its own insured for a liability covered by the insurance policy
would violate these basic equity principles, as well as violate sound public policy. Such action, if
permitted, would (1) allow the insurer to expend premiums collected from its insured to secure a
judgment against the same insured on a risk insured against; (2) give judicial sanction to the breach of
the insurance policy by the insurer; (3) permit the insurer to secure information from its insured -
under the guise of policy provisions available for later use in the insurer's subrogation action against
its own insured, (4) allow the insurer to take advantage of its conduct and conflict of interest with its
insured, and (5) constitute judicial approval of a breach of the insurer’s relationship with its own
insured. ‘ : '

Ok ok
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In light of the above authorities and of considerations of public policy, we hold that under the
circumstances of this case, the defendant State Farm had no right of subrogation against the tort-
- feasor, Mrs. Lusins. Since State Farm possessed no right of subrogation against Mrs. Lusins, the
execution of the covenants not to sue the Lusinses by the plaintiff could not have harmed or
prejudiced State Farm. “Where no subrogation exists, there can be no impairment of subrogation
rights.” Norris v. Allstate Ins. Co., 293 So0.2d 918 (La.App., 1974). Consequently State Farm’s
defense to the present action based upon violation of the policy provisions dealing with subrogation
and cooperation must fail. It was error to grant defendant’s motion for summary judgment.

The judgment of the District Court is reversed and the cause remanded for further proceedings
in accordance with this opinion.
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The following case and note following it were found in a prior edition of our casebook. This case is
apparently the first reported decision dealing with the effort of a health insurer to seek subrogation on
personal injury claim.

Frost v. Porter Leasing Corp.

Supreme Judicial Court of Massachusetts, Middlesex, 1982
386 Mass. 425, 436 N.E.2d 387

Hennessey, Chief Justice

Frank F. Frost was injured in a motor vehicle accident. At the time, he was a beneficiary of a
group insurance policy issued to a union health plan and paid for by his employer. Frost submitted
medical expense claims totaling $26,566.04, and the insurer, The Union Labor Life Insurance
Company (Union Labor), paid benefits of $22,679.57.

The present case began as a tort action by Frost and his wife, Rilla Frost, against the owner
and driver of the other vehicle involved in the accident. Frank Frost claimed damages for the medical
expenses he had incurred, as well as for pain and suffering, impaired earning capacity, and future
medical expenses. Rilla Frost claimed damages for loss of consottium.

Union Labor Intervened in the Frost’s action, asserting a right of subrogation. Specifically, it
claimed that, to the extent of the benefits it had paid to Frost, it was entitled to any damages Frost
might recover from the defendants for medical expenses. Union Labor did not assert any claims
directly against the tortfeasors.

Subsequently, the Frosts negotiated a settlement with the owner and driver of the other car.
Frank Frost demanded $500,000, and Rilla $100,000. The parties agreed to a lump-sum settlement of
$250,000, the limit of the defendants® liability insurance policy. The case was dismissed as against
the defendants, leaving the Frosts and Union Labor to dispute over the proceeds of the settlement.
The judge then allowed the parties’ motion for a report to the Appeals Court, see Mass.R.Civ.P. 64,
365 Mass. 831 (1974), and entered a memorandum of decision, in which he concluded that Union
Labor enjoyed a right of subrogation in the proceeds to the extent of the benefits it had paid, less a
share of the costs the Frosts had incurred in obtaining a settiement. We granted the Frosts’
application for direct appellate review.

: The difference between EFrost’s claims and Union Labor’s payments reflects a $2,000 deduction for
no-fault benefits Frost received under a separate policy, and a $1,886.47 deduction according to limitations in the
group insurance policy. Frost does not claim that the $2,000 deduction fot no-fault benefits was impropet.
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Subrogation is an equitable adjustment of rights that operates when a creditor or victim of loss
is entitled to recover from two sources, one of which bears a primary legal responsibility. If the
secondary source (the subrogee) pays the obligation, it succeeds to the rights of the party it has paid
(the creditor or loss victim, called the subrogor) against the third, primarily responsible party. The
doctrine of subrogation applies, within limits to be discussed shortly, to payments under policies of
insurance. Upon payment, the insurer is entitled to share the benefits of any rights of recovery the
insured may have against a tortfeasor for the same loss covered by the insurance. If the insured
recovers from the tortfeasor, the insurer’s right becomes a right to the proceeds in the hands of the
insured.

An insurer’s right of subrogation may be reserved in an agreement between the insurer and the
insured, or may arise by implication, as a matter of general law. Here, Union Labor admits that
Frost’s insurance policy contained no provision for subrogation. Union Labor’s claim is one of
implied subrogation, and we express no opinion on the ability of parties to fix their rights by contract.

The reason for implied subrogation under contracts of insurance is to prevent an unwarranted
windfall to the insured. If the insured recovers from both the insurer and the tortfeasor, his
compensation may exceed his actual loss. Duplicative recovery is “a result which the law has never
looked upon with favor.” It is contrary to the indemnity purposes that underlie many insurance
contracts, and produces a form of unjust enrichment. Further, duplicative recoveries by particular
accident victims cause an inefficient distribution of the overall resources available for accident
compensation. Subrogation returns any excess to the insurer, who can then recycle it in the form of
lower insurance costs.

Nevertheless, rights of subrogation do not rise automatically upon payment of benefits under
any contract of insurance, The availability of subrogation has generally depended on the type of
coverage involved. Courts have readily implied rights of subrogation under policies covering
property damage. The insurer’s obligation under a policy of property insurance is viewed only as a
duty to indemnify the insured for actual loss, and not as an absolute liability to pay a certain sum of
money upon the happening of an event. Moreover, the insured’s loss is generally liquidated, and tort
recovery is comparable, if not identical, to insurance coverage. Therefore, the insured’s actual loss,
and the amount of any excess compensation from the combination of insurance proceeds and tort
" recovery, can be determined with certainty. '

1

On the other hand, courts have not recognized implied rights of subrogation in the area of
“personal insurance,” a category that has included medical expense benefits as well as life insurance
and other forms of accident insurance. Personal insurance is said to be less a contract of indemnity
than a form of investment, imposing on the insurer an absolute duty to pay if the named condition
occurs. Further the insured’s receipt of both tort damages and insurance benefits may not produce a
measurably duplicative recovery. The insured is likely to have suffered intangible losses that are
unsusceptible to precise measurement, and the two sources of his recovery may cover different ranges
of loss and be differently affected by considerations such as fault.
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Commentators have objected to the courts’ classification of medical expense policies with
other forms of personal insurance, and have argued that subrogation rights should be implied upon
payment of benefits for medical and hospital expenses. They point out that medical coverage, like
property insurance, is designed to indemnify the insured for quantifiable economic losses, and bears
little similarity to an investment. ‘

Although we recognize the indemnity character of medical and hospital expense benefits, we
do not feel that the principles that support subrogation under policies of property insurance would be
served by extending implied rights of subrogation into the field of insurance for personal injuries.
Subrogation rights, as we have said, are implied to prevent unwarranted compensation and to
facilitate sound distribution of compensation resources. If medical expenses are isolated from the
other consequences of an accident, excess compensation of an insured accident victim may appear
definite and quantifiable. However, when subrogation is based on broad principles of equity and
efficiency, rather than on the contract of the parties, isolation of medical expenses is artificial, and the
accident victim’s position should be viewed as a whole. Subrogation played no part in the bargain
between insurer and insured,” and in this circumstance, the courts should not intervene to adjust the
rights of the parties unless all the adverse consequences of the accident have been offset.

When the insured’s losses are viewed in their entirety, duplicative compensation is both
uncertain and unlikely. The insured may be faced with property damage, pain and suffering, and
diminished earning capacity, in addition to medical bills. The costs of litigation, or the decision to
settle, may reduce his overall recovery. Yet the insured’s implied right of subrogation must be limited
to excessive recovery if it is to conform to the purposes that justify it. Further, when the insured has
not agreed to subrogation, doubt should be resolved in his favor,

Perhaps a formula could be devised by which subrogation could be confined to recapture of
duplicative compensation. The insurer might, for example, be permitted to recover if it could
demonstrate that the insured’s net recovery (insurance proceeds and tort recovery, less costs of
collection) exceeded fair compensation for the insured’s losses. However, the costs of implementing
the formula could well undercut its justifications, particularly when, as here, the insured had reached a
lump-sum settlement with the tortfeasor, If the inquiry covered the insured’s overall loss from the
accident—as in fairness it should—determination of the extent of excess recovery could be equally as
complex as the personal injury trial the original parties sought to avoid by settlement. Thus, litigation
over subrogation would impose additional burdens on the insured, and cut into his overall
compensation for injury. Moreover, this added step in the adjustment of rights would detract from
any generalized benefits that subrogation might bring to the sound use and distribution of resources
available fo compensate loss. Much of the “windfall” produced by overlapping coverage would be
absorbed by the costs of dividing it, rather than recycled to reduce the costs of insurance.

2 Union Labor points out that the premiums for Frost's policy were paid by Frost’s employer rather
than by Frost himself. The fact that the benefits do not flow to the party who has paid premiums, however, should
not detract from the force of legitimate expectations, both of the beneficiary and of the one who has paid. This is
particularly true when, as here, the policy is an employment benefit, bargained for by the insured’s union.
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For these reasons, we conclude that, in the absence of a subrogation agreement between the -

insurer and the insured, an insurer that has paid medical or hospital expense benefits has no right to
share in the proceeds of the insured’s recovery against a tortfeasor. Accordingly, we answer the
reported question in the negative.

So ordered.

Note

Is subrogation a good idea or a windfall for insurers who are compensated to assume all or
some of the insured’s risk? Although subrogation clauses are generally accepted in the context of
property coverage, jurisdictions are split over their enforceability in personal injury policies, with a
minority disallowing subrogation. For a cogent and concise argument urging adoption of the minority
position through anti-subrogation legislation applicable to non-property damage claims, see Roger M.
Baron, Subrogation in Medical Expense Claims: The “Double Recovery” Myth and the Feasibility of
Anti-Subrogation Laws, 96 Dick.L.Rev. 581 (1992).
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The following case involves the effort of an automobile insurer to seek subrogation on a personal
injury claim in regard to its “medical payments” coverage.

Lee v. State Farm Mutual Insurance Company

Court of Appeal, Third District, 1976
537 Cal.App.3d 458, 129 Cal.Rptr. 271

EVANS, Associate Justice

Plaintiffs appeal from that portion of a summary judgment which declared valid provisions in
automobile insurance policies issued by defendant requiring plaintiffs to reimburse defendant for
certain medical payments received by plaintiffs pursuant to the insurance agreement.

Defendant appeals from that portion of the judgment which required it to pay a pro rata share
of attorney’s fees incurred by plaintiffs in securing a settlement or recovery out of which the
reimbursement was required. '

The following facts are not in dispute: from May 1965, through and including February 1968,
the automobile insurance policies issued by defendant contained the following provisions:

“COVERAGE C — Medical Payments. To pay reasonable medical éxpenses incurred within
one year from the date of accident:

6k sk ok

“Policy Conditions—Applicable to All Coverages Unless Otherwise Noted
66 ok e W

“4. Subrogation. Upon payment under coverages A, B, D, D-50, F, G, H, and division 1 of

W-1 and W-2 of this policy the company shall be subrogated to all of the insured’s rights of recovery

therefor and the insured shall do whatever is necessary to secure such rights and do nothing to
prejudice them.

“Upon payment under coverages C, of this policy the company shall be subrogated to the
extent of such payment to the proceeds of any settlement or judgment that may result from the
exercise of any rights of recovery which the injured person or anyone receiving such payment may
have against any person or organization and such persons shall execute and deliver instruments and
papers and do whatever else is necessary to secure such rights. Such person shall do nothing after

loss to prejudice such rights.”
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* * * During October 1968 and thereafter, all policies issued by defendant contained the
following two separate provisions providing for reimbursement:

“Policy Conditions

ok kg

“4, Subrogation. Upon payment under this policy, except under coverages C, the company
shall be subrogated to all the insured’s rights of recovery therefor and the insured shall do whatever is
necessary to secure such rights and do nothing to prejudice them.

“Upon payment under coverages C of this policy the company shall be subrogated to the
extent of such payment to the proceeds of any settlement or judgment that may result from the
exercise of any rights of recovery which the injured person or anyone receiving such payment may
have against any person or organization and such person shall execute and deliver instruments and
papers and do whatever else is necessary to secure such rights. Such person shall do nothing after

- loss to prejudice such rights.

“5, Trust Agreement—Coverages C, and U. In the event of payment to any person under
coverage C,

“(a) the company shall be entitled to the extent of such payment to the proceeds of any
settlement or judgment that may result from the exercise of any rights of recovery of such person
against any person or organization legally responsible for the bodily injury because of which such
payment is made;

“(b) such person shall hold in trust for the benefit of the company all rights of recovery which
he shall have against such other person or orgamzatlon because of the damages which are the subject
of claim made under the coverages;

“(c) such person shall do whatever is proper to secure and shall do nothing after loss to
prejudice such rights;

“(d) if requested in writing by the company, such person shall take, through any representative
designated by the company, such action as may be necessary or appropriate to recover such payment
as damages from such other person or organization, such action to be taken in the name of such
person; in the event of a recovery, the company shall be reimbursed out of such recovery for
expenses, costs and attorneys’ fees incurred by it in connection therewith;
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“(e) such person shall execute and deliver to the company such instruments and papers as may
be appropriate to secure the rights and obligations of such person and the company established by this
provision.” (Emphasis in original.) S '

Pursuant to cross-motions for summary judgment, the trial court rendered its judgment in
favor of defendant on the question of the validity of the subrogation or reimbursement provisions of
the various insurance policies.

These cross-appeals ensued presenting for our determination the following questions: * * *

(1) Are the policy provisions requiring reimbursement of medical payments void as an attempt
to assign a cause of action for personal injuty; and (2) should the “common fund theory” extend to
defendant, requiring it, under the reimbursement provisions, to bear a pro rata share of attorney’s fees
and costs incurred by its insured in securing a settlement or recovery against a third party tortfeasor.

* % * The Supreme Court of California has long adhered to the doctrine that if an injured party
receives some compensation for his injuries from a source wholly independent of the tortfeasor, such
payment should not be deducted from the damages which the plaintiff would otherwise collect from
the tortfeasor. * * * [In] (Helfend v. Southern Cal. Rapid Transit Dist. (1970) 2 Cal.3d 1, 6, 84
Cal.Rptr. 173, 175, 465 p.2d 61, 63.) * * * the court in considering these circumstances said:

“The collateral source rule as applied here embaodies the venerable concept that a-
person who has invested years of insurance premiums to assure his medical care should
receive the benefits of his thrift. The tortfeasor should not garner the benefits of his victim’s
providence.

“The collateral source rule expresses a policy judgment in favor of encouraging
citizens to purchase and maintain insurance for personal injuries and for other eventualities.
Courts consider insurance a form of investment, the benefits of which become payable without
respect to any other possible source of funds. If we were to permit a tortfeasor to mitigate
damages with payments from plaintiff’s insurance, plaintiff would be in a position inferior to
that of having brought no insurance, because his payment of premiums would have earned no
benefit. Defendant should not be able to avoid payment of full compensation for the injury

inflicted merely because the victim has had the foresight to provide himself with insurance.”
* % ¥

“[T]he plaintiff receives no double recovery; the collateral source rule simply serves as
a means of by-passing the antiquated doctrine of nonassignment of tortious actions and
permits a proper transfer of risk from the plaintiff’s insurer to the tortfeasor by way of the
victim’s tort recovery. The double shift from the tortfeasor to the victim and then from the
victim to his insurance carrier can normally occur with little costs in that the insurance cartier
is often intimately involved in the initial litigation and quite automatically receives its part of
the tort settlement or verdict.” * * *
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[1]t is well established in California that an assignment of a cause of action for personal
injuries is void and in the absence of statutory authority, a cause of action for personal injuty is not
subject to subrogation. (Block v. Cal. Physicians’ Service (1966) 244 Cal.App.2d 266, 270, 53
Cal.Rptr. 51.) However, the court in Block stated, at page 273, 53 Cal.Rptr. at page 55: “By
becoming a member of the plan under a Group Health Service agreement plaintiff has voluntarily
associated himself with the public policy of this state. While he has a right to seek to be made whole,
it is unfair for him to seck enrichment by double recovery which would result from retention of all
proceeds of the settlement of his suit * * * and of all medical and hospital benefits paid to him by
defendant Service under its [insurance] agreement — for the same injuries — all eventually at the cost
of the participating members of the plan.” It has been clearly established in California that insurance
contract provisions, although classified as adhesion contracts, requiring reimbursement of medical
payments under the label of subtogation but providing only access to the proceeds of settlement or
judgment resulting from the exercise of rights of recovery by the injured person, are valid and
enforceable. * * *

Plaintiffs place emphasis upon the fact that each of the challenged provisions is prefaced by
the label “subrogation.” Subrogation or assignment of a cause of action for personal injury operates
to transfer from one person to another that cause against a third party. The reasons of policy against
the assignment or subrogation of certain personal causes do not apply to insurance policy provisions
that merely require the insured to reimburse the insurer out of any recovery or settlement. Plaintiffs
have stressed the use of the word “subrogation” in the insurance agreement while arguing against the
requirement that the insured execute and deliver instruments and papers and do whatever else is
necessary in order to secure the insurers’ rights labeled “subrogation.” The right of subrogation
contained in each contract is stated to be “ * * * to the extent of such payment to the proceeds of any
settlement or judgiment that may result from the exercise of any rights of recovery which the injured
person or anyone receiving such payment may have against any person or organization * * *.”
(Emphasis added.) The argument that the provision under attack is an assignment or true subrogation
obviously fails. Substance rather than form is the determining factor. The right given to the insurer
according to the terms of the policy is not to the chose in action but is to the proceeds of any
settlement or judgment resulting form the exercise of the injured party’s rights of recovery against a
third party tortfeasor. The right of repayment, reimbursement or subrogation does not arise until the
proceeds of settlement or judgment come into existence. * * *

The trial court properly held valid the so-called subrogation provisions of defendant’s
insurance policies.
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Defendant State Farm Mutual Automobile Insurance Company appeals from that portion of
the summary judgment awarding plaintiffs a pro rata share of their litigation costs and attorney’s fees
expended in procuring a settlement or recovery against possible third party tortfeasors. It is conceded
that some of the plaintiffs were required to pay attorney’s fees and costs in their process of securing
settlement or recovery from which reimbursement was required. [n support of its argument against
the imposition of a pro rata share of such costs, defendant contends that its contracts of insurance do
not provide for payment of any portion of its insureds’ attorney’s fees incurred while pursuing their
personal right of recovery against third persons. Defendant asserts that in the absence of a controlling
statute or an agreement between the parties, attorney’s fees are generally not awarded to successful
litigants. * * * : ‘

However, under certain circumstances, the inherent equitable powers of the court have been
utilized to create exceptions to the basic rule on attorney’s fees. The prime example is the “common
fund” exception as described by the Supreme Court in D ’Amico v. Board of Medical Examiners
(1974) 11 Cal.3d 1, 112 Cal.Rptr. 786, 520 P.2d 10. The Court there, at page 25, 112 Cal.Rptr. at
page 803, 520 P.2d at page 27, stated: “{ W hen a number of persons are entitled in common to a
specific fund, and an action brought by a plaintiff or plaintiffs for the benefit of all results in the
creation or preservation of that fund, such plaintiff or plaintiffs may be awarded attorneys fees out of
the fund,” * * * here, unless ordered to participate pro rata in plaintiff’s attorney’s fees and cost,
defendant, as a passive beneficiary, would be unjustly enriched by reimbursement of medical
payments as required by the provisions of the insurance contract.

The judgment is affirmed; each side shall bear its own costs.
Friedman, Associate Justice {concurring).

I concur, but with reluctance. My unwilling agreement results from the precedential force of
Block v. California Physician’s Service (1966) 244 Cal.App.2d 266, 53 Cal.Rptr. 51, and West v.
State Farm Mutual Automobile Ins. Co. (1973) 30 Cal.App.3d 562, 106 Cal.Rptr. 486. In composite,
these two decisions represent a creeping erosion of the anti-subrogation principle established at
common law * * * The successive amendments of State Farm’s “reimbursement” clauses illustrate
how eagerly. and quickly the disingenuous draftsmen of insurance policies move into the gaps created
by decisional erosion.
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Although I respectfully suggest that the West decision was unrealistic, it is possible that State
Farm’s draftsmanship goes beyond the limits staked out in that case. The West decision expressly
abstained from considering the effect of a clause requiring the insured to bring suit against the third
party. (30 Cal.App.3d at p. 565, 106 Cal.Rptr. 486.) The present policy contains such a clause. The
cumulative effect of the policy provisions is to create the economic reality of subrogation to the
personal injury claim without its language.

The defendant insurance company argues that these clauses prevent double recovery. A
liability insurance policy is a piece of merchandise. (See 7 Williston on Contracts, § 900, p. 34.) Ina
free society an individual may go out and buy and keep all the merchandise he desires. The question
is not whether the policyholder is recovering from two sources but whether the insurance company is
supplying the merchandise for which it exacted a premium. The double recovery argument is
singularly unmoving. * * *
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Bowen v. American Family Insurance Group

South Dakota Supreme Court
504 N.W.2d 604 (8.D. 1993)

AMUNDSON, Justice.

American Family Insurance Company (American Family) appeals from a final judgment
awarding Darla Bowen (Bowen) a proportionate amount of attorney fees incurred in settling her
personal injury claim which included American Family’s subrogation interest. Bowen files notice of

review. We affirm.
FACTS

Bowen was injured when she was involved in a motor vehicle accident with David Lee
Tuenge (Tuenge) on May 20, 1990. Tuenge struck the rear of Bowen’s vehicle when she slowed for
traffic. Bowen was insured with American Family; Tuenge was insured with IMT Insurance
Company {(IMT).

Five days after the accident, on May 25, 1990, Carol Foster (Foster) of American Family
wrote Tuenge to ascertain whether Tuenge was insured and, if so, with whom. Foster learned that
Tuenge had a policy with IMT and that the IMT agent was State Bank of Rock Rapids, Iowa.

On June 1, 1990, IM'T agreed to pay for all property damage to Bowen’s vehicle. On July 10,
1990, Bowen retained Dean Nasser (Nasser) as counsel to represent her with respect to her personal
injury claims. Nasser informed IMT of his representation two days later.

American Family notified IMT of its subrogation interest for medical expenses on August 6,
1990. IMT responded on August 28, informing American Family that its subrogation interest would
be protected upon settlement with Bowen. Ametican Family accordingly kept IMT apprised of the
increasing amount of subrogation until it reached its maximum amount of $2,000.00. On December
12, 1990, subsequent to receipt of IMT’s letter, American Family sent Bowen a release and
subrogation agreement requiring Bowen to do whatever was necessary to secure American Famly’s
subrogation rights.

On April 18, 1991, Nasser reached a tentative settlement with IMT regarding compensation
for Bowen’s personal injuries. The agreement provided a total of $16,500.00 in payments, $2,000.00
of which would cover American Family’s subrogation interest. Nasser contacted representatives of
American Family to verify the amount of American Family’s subrogation interest and informed them
that such interest would be protected in the settlement subject to the apportionment of the costs of
litigation (a one-third contingent of attorney fees plus sales tax and costs). Clairning its subrogation
interest was protected through its own efforts and not those of Nasser, American Family denied any
responsibility for attorney fees and demanded the entirety of its $2,000.00 subrogation interest.
Bowen was allowed to recover the $14,500.00 balance of the settlement while the parties disputed
whether the $2,000.00 subrogation interest was subject to attorney fees.

Both parties filed motions for summary judgment which the court denied. The parties then
submitted the issue of attorney fees to the court on stipulation. The trial court held that American
Family was obligated for a proportionate share of attorney fees expended in reaching settlement.
American Family appeals and Bowen files notice of review claiming that she was entitled to summary
judgment as initially requested.
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ISSUE

Whether an insurer’s subrogation interest is subject to a proportionate share of attorney s fees
incurred by the insured in securing settlement? :

ANALYSIS

We will not disturb the findings of the trial court unless they are clearly erroncous. Wiggins v.
Shewmake, 374 N.W.2d 111, 114 (S.D. 1985). “In applying this standard, we will overturn the.
findings of the trial court only when, after review of all the evidence, we are left with a definite and
firm conviction that a mistake has been made.” fd.

American Family asserts that Nasser played no role in securing its subrogation payment. It
thus claims it should not be responsible for attorney fees on its subrogation proceeds. While this
court has not previously addressed the issue of attorney fees in the recovery of a subrogated interest,
we have long recognized that a subrogated interest may not be split from an insured’s cause of actlon
against a tort-feasor. . :

Tt is a well settled rule of law that an insurer is entitled to subrogation, elther by contract or in

equity for the amount of the indemnity paid. When the indemnity paid by the insurer covers

only part of the loss, as in this case, leaving a residue to be made good to the insured by the

wrongdoer, the right of action remains in the insured for the entire loss. In these cases the

insured becomes a trustee and holds the amount of recovery, equal to the indemnity for the use

and benefit of the insurer. The rule is founded on the principle that the wrongful act was

single and indivisible, and gives rise to but one liability. Upon this theory the splitting of

causes of action is avoided and the wrongdoer is not subjected to a multiplicity of suits.
Parker v. Hardy, 73 S.D. 247, 248, 41 N.W.2d 555, 556 (1950} (citations omitted). See also Sodak
Distrib. Co. v. Wayne, 77 S.D. 496, 499, 93 N.W.2d 791, 793 (1958). Bowen'’s cause of action
against IMT thus included seeking the subrogation, rlghts of American Family.

In addressing an insurer’s responsibility for attorney fees on a subrogated claim, the Nebraska
Supreme Court relied on the indivisibility of a claim as enunciated in Parker. Krause v. State Farm
Mutual Auto. Ins. Co., 184 Neb. 588, 169 N.W.2d 601, 604, modified, 184 Neb. 638, 170 N.W.2d
882 (1969). The coutt found that the insured’s cause of action imposes on him a trust for the funds
coming into his hands and obligates him, under a fiduciary duty, to account for a proportionate
amount of the proceeds for the subrogation interest. Id. at 604. “The right to an attorney’s fee
foilows as a matter of course, since the services rendered by the attorney are beneficial to the

administration of the trust and the rights of the beneficiary and as such he is entitled to a proportionate

award of an attorney’s fee.” Id. American Family was a beneficiary of Bowen’s settlement. It
naturally follows that American Family should bear a proportionate share of the attorney fees that
were incurred in obtaining the settlement.

Tn addition, the Krause court reiterated the rule of law established in the seminal case of
United Servs. Auto. Ass'nv. Hills, 172 Neb. 128, 109 N.W.2d 174 (1961).

“The applicable rule is that where the holder of the subrogation right does not come into the

action, whether he refuses to do so or acquiesces in the plaintiff’s action, but accepts the avails

of the litigation, he should be subjected to his proportionate share of the expenses thereof,
including attorney’s fees.”
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Krause, 169 N.W.2d at 603 (quoting Hills, 109 N.W.2d at 177). This rule has subsequently been
nearly unanimously adopted in all jurisdictions faced with the issue of attorney fees on a subrogated
interest recovered either by judgment or settlement. Krause, 169 N.W.2d at 604; State Farm Mutual
Auto. Ins. Co. V. Geline, 48 Wis.2d 290, 179 N.W.2d 815, 820 (1970); Annotation, Right of Attorney
Jfor Holder of Property Insurance to Fee Qut of Insurer’s Share of Recovery from Tortfeasor, 2.
A.L.R.3d 1441 (1965).

American Family argues that it in no way joined Bowen’s action, but settled its subrogation
interest directly with IMT. While American Family was not actively involved in the settiement
negotiation between IMI and Bowen, American Family did notify Bowen during the settlement -
negotiations time frame that Bowen was obligated to protect its subrogation interest. There is no
question that American Family’s policy with Bowen so provided.’

When so notifying Bowen, American Family sent its form release and subrogation agreement.’
This notice was given to Bowen approximately three months after American Family claims to have
reached agreement with IMT. Notwithstanding this settlement of its subrogation interest, American
Family’s communications to Bowen made no mention of same. Likewise, neither the contract of
insurance nor the subrogation agreement advise the insured that in fulfilling his duty of protecting the
insuretr’s subrogation interest he will be responsible for all attorney fees incurred in obtaining
settlement with the third party’s insurer. There is no dispute of the fact that any claim for damages is
the sole right of the insured. Therefore, until the insured has reached a settlement or obtained a
verdict, there are no funds available to pay any subrogation interest of a claimant’s insurer.

American Family relies on Moyer & Moyer v. State Farm Mutual Ins. Co., 190 Neb. 174, 206
N.W.2d 644 (1973), wherein the insurer was not required to pay a proportionate share of attorney fees
in recovering its subrogation interest. However, the insurer in Moyer was paid its subrogation interest
by the third party before the insured was able to obtain a settlement. The court denied a recovery
because the insurer had received no benefit from the insured’s attorney. In this case, the
communication from IMT to American Family clearly stated that American Family’s subrogation
interest would be protected “upon settlement with Miss Bowen.” While American Family argues that
its own communication with IM'T insured the protection of its subrogation interest, it was Bowen’s
settlement with IMT that made the payment of American Family’s interest possible. American

* This policy issued to Bowen provides in part as follows:

Our Recovery Rights. If we pay under this policy, we are entitled to all the rights of recovery of the
person to whom payment was made against another. That person must sign and deliver to us any legal
papers relating to that recovery, do whatever else is necessary to help us exercise those rights and do
nothing after loss to harm our rights.

When we pay damages under this policy to a person who also collects from another, the amount collected
from the other shall be repaid to us to the extent of our payment.

PART V1 - GENERAIL PROVISIONS 9 5.
5 This subrogation agreement provides in the last paragraph as follows:
I also agree that said company shall be subrogated to all of my rights of recovery to the
extent of the above-stated payment against any person or organization responsible for my
loss, and I will execute and deliver instruments and papers and do whatever else is
necessary to secure such rights and do nothing to prejudice such rights. B
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Family benefitted from Bowen'’s efforts in securing payment from a third-party—efforts American
Family itself required of Bowen. American Family must accordingly bear a proportionate share of the
cost of obtaining that benefit.

Under the facts of this case, we are not left with a definite and firm conviction that the trial
court made a mistake in requiring the insurer to pay a proportionate share of attorney fees for the
recovery of its subrogated interest. American Family argues that an award of attorney fees in this case
will have a cataclysmic effect on the insurance industry. We do not perceive such an impact, since
this decision is based solely on the facts presented in this litigation. Further, it is fairly obvious that a
company can avoid attorney fees by simply providing for same in their contract of insurance or.
subrogation agreement. At a bare minimum, a company should at least make their insured aware that
the company has settled its subrogation claim with the other party’s insurer and will not be
responsible for any attorney fees incurred by its insured in obtaining a settlement or judgment for their
damages. If the insured is aware that his insurer will not pay any attorney fees, the injured insured
can then avoid being obligated for attorney fees to his attorney on the total amount of a settlement or
judgment. The order of the trial court is accordingly affirmed.

MILLER, C.J., and HENDERSON and SABERS, JJ., concur.
WUEST, J., concurs in result.
WUEST, Justice (concurring in result).

T concur in the result reached by the majority. In my opinion, however, the wrong standard of
review has been applied. It is my opinion the standard of review presents a question of law rather
than a factual question. We review questions of law by determining whether or not there has been an
abuse of discretion by the trial court, while questions of fact are reviewed under a clearly erroneous
standard. Under either standard, the trial court should be affirmed in this case.

Lastly, I would not advise the insurance company how to avoid payment of attorney fees.
They can get that advice from their legal counsel and besides it is dicta.
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Notes on Bowen and cites to Law Review Articles on Subrogation

Bowen v. American Family Insurance, 504 N.W.2d 604 (S.D. 1993)
Insurance sought recovery of $2,000 paid for medical expenses from proceeds of $16,500
generated from insured’s settlement with tortfeasor. Trial court ruled that insurer had to pay
i its proportionate share of attorney fees incurred in settlement. SD Supreme Court affirmed.

All five justices voted to affirm. The majotity opinion is authored by Justice Amundson.
Excerpts from that opinion follow here: ‘ L .

“American Family benefitted from Bowen’s efforts in securing payment from a third
party — efforts American Family itself required of Bowen. American Family must
accordingly bear a proportionate share of the cost of obtaining that benefit.” 504 N.W.
at 607.

“American Family argues that an award of attorney fees is this case will have a
cataclysmic effect on the insurance industry. We do not perceive such an impact, since
this decision is based solely on the facts presented in this litigation. Further, it is fairly
obvious that a company can avoid attorney fees by simply providing for same in their
contract of insurance or subrogation agreement ... If the insured is aware that his’
insurer will not pay any attorney fees, the injured insured can then avoid being
obligated for attorney fees to his attorney on the total amount of a settlement or
judgment.” 504 N.W.2d at 607.

Justice Wuest wrote a very brief concurring opinion. Part of that opinion states:

“Lastly, I would not advise the insurance company how to avoid payment of atiorney
fees. They can get that advice from their legal counsel and besides it is dicta.” 504
N.W.2d at 607 (J. Wuest, concurring).

Law Review Articles:

Roger M. Baron, “Subrogation: A Pandora’s Box Awaiting Closure,”
41 S.D. Law Review 237 (1996)

F. Joseph Dubray, “A Response to the Anti-Subrogation Argument: What Really Emerged
From Pandora’s Box,” 41 S.D. Law Review 264 (1996)

Rebecca L. Morlock, “Bowen v. American Family Insurance Group: An Unsettling Change
in South Dakota Subrogation Law,” 41 S.D. Law Review 335 (1996)
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SD Case Law on Subrogation or Reimbursement on Personal Injury Claims

Schuldt v. State Farm Mut. Auto. Ins., 238 N.W.2d 270 (S.D. 1975)

D.J. action by insured to have subrogation clauses on “medical payments” coverage declared
invalid. Summary Judgment for Insurance Co. Affirmed. [the court finds no problem with the
commuon law rule which prohibits the assignment of personal injury claims - subrogation
outright is permitted, no need to consider it just “reimbursement” as seen in some :
jurisdictions.] : ‘

Liberty Mutual Ins. Co. Et ux v. Garry, 1998 SD 22, 574 N.W.2d 895 (5.D. 1998)

2085 v,

2055V

“Make Whole” doctrine is rejected in “workers comp” setting. SDCL 62-4-39 provides clear
and unambiguous right of subrogation. This statute also requires that subrogated insurer must
bear its share of expenses which includes the attorney fee award of up to 35% of the recovery.

Dakota Truck Underwriters, [“Zoss '] 1998 SD 23, 575 N.W.2d 258 (S.D. 1998)

Although the worker’s comp insurer has the right of subrogation, it does not extend to
damages awarded for loss of “consortium.” Damages recovered for “pain and suffering” are
subject to insurer’s claim of subrogation, less expenses. This is a complicated case with the
court pointing out how to figure the obligation of the insurer to make its monthly payments of
$1113/month in light of widow’s recovery of $215,000 from tortfeasor.

Dakota Truck Underwriters, [“Zoss IT’] 1999 SD 37, 590 N.W. 2d 911 (S.D. 1999)
Clarification provided. Insurer has no right of subrogation as to any portion of recovery which
is considered “pecuniary loss.” And, “pecuniary loss” is much broader than mere loss of
consortium. “Pecuniary loss” encompasses loss to spouse or child of such things as
“protection, guidance, advice and assistance.” Also, “pecuniary loss” is not limited to time
between injury and death (as is loss of consortium). “Pecuniary loss” benefits are those which
spouse and children might reasonably be expected to derive from decedent had life not been

terminated.
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Met Life Auto and Home Insurance v. Lester

Met Life Auto and Home Insurance Company v. Lester, 2006 SD 62, 719 N.W.2d 385. This
involves a claim related to property damage which occurred when TF backed his car into brick
wall owned by plaintiff. Plaintiffs homeowners insurer paid $2,685.18, based on estimate of
$3,685.18, but insured believed that his damages were greater. (There was a $1,000 deductible.)

Insured brought claim against tortfeasor and collected $9,000. Insured resisted subrogation claim

by his homeowners insurer claiming he was not “made whole.” The trial court agreed with
insured, holding that the policy language was not sufficient to negate the make whole doctrine.
The SD Supreme Court reversed, once again rejecting the “make whole” doctrine in a property
insurance setting. The opinion states, “We are well aware of the public policy arguments
advanced in [the law review article written by Eric Pickar]. Any significant alteration in the law
of contractual subrogation as suggested in that article would be within the province of the South
Dakota Legislature.” 9 20. This opinion is by Circuit Judge Myren (sitting for Justice Sabers).
Justice Meierhenry dissented on this issue stating, “[I]n the absence of a subrogation clause, this
Court would undoubtedly allow an insurer to subrogate based on the equitable principles of
subrogation. In the absence of specific language to the contrary, the insured should also be
allowed to invoke the equitable principles of subrogation — in this case, the ‘made whole’
doctrine. The principles of fairness inherent in equity should run to both the insurer and the
insured.” 9§ 32.
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XV.
Subrogation/Reimbursement

under ERISA
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ARTICLES |

Subrogation on Medical Expense Claims:

The “Double Recovery” Myth and the
Feasibility of Anti-Subrogation Laws

Roger M. Baron *

“Subrogation is a windfall to the insurer. It plays no part in rate schedules ... .”

Edwin W. Patterson
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96 DICKINSON LAW REVIEW SUMMER 1962
* * * :

A, FMC Corp. V. Holliday: The United States Supreme Court Distinguishes Self-Insurers from Regulated Insurers

Providing an Impetus for Reconsideration of the Minority View

In FMC Corp v. Holliday,™ the Supreme Court addressed whether the anti-subrogation law of Pennsylvania
would prohibit subrogation by an ERISA health care benefit provider.® The plan at issue contained a subrogation
clause under which a plan member agreed to reimburse the plan for benefits if the member recovered on a claimin a
liability action against a third party.”” Even though the plan member’s medical expenses exceeded $178,000 and the
plan member had recovered only $49,000 from the tortfeasor’s liability insurer,” the plan demanded
reimbursement.’®

The plan member relied on Pennsylvania’s Motor Vehicle Responsibility Law which denied either
subrogation or reimbursement on such medical expenses.” The Supreme Court held that since the plan was self-
funded, the provision of ERISA stating that employee benefit plans shall not “be deemed to be an insurance
company™' controlled the issue of reimbursement.* Therefore, the court held that ERISA preempted application of
the Pennsylvania statute to the self-funded employee benefit plan.* The Court did note that a regulated insurance
company insuring an employee benefit would be subject to the anti-subrogation law of Pennsylvania.® The message
was clear in FMC Corp. That only self-funded plans enjoyed the exemption and that regulated insurers must follow
both direct and indirect state regulation.”

35 111 S.Ct. 403 (1990).
36 1d. at 405.

37 1d. at 405-06.

3 EMC Corp. v. Holliday, 885 F.2d 79, 80 (3d Cir. 1989).
39 EMC Corp. v. Holliday, 111 S.Ct. 403, 406 (1990).

40 id

11 See 29 U.S.C. § 1144(b)(2)(B) (1988).

2 Fmc Corp., 111 S.Ct. at 409.

B 1d at411.

“ EMC Corp. v. Hollliday, 111 S.Ct. 403, 409 (1990). The Court stated that:
On the other hand, employee benefit plans that are insured are subject to indirect state insurance regulation.
An insurance company that insures a plan remains an insurer for purposes of state laws “purporting to
regulate insurance” after application of the deemer clause. The insurance company is therefore not relieved
from state insurance regulation. The ERISA plan is consequently bound by state insurance regulations
insofar as they apply to the plan’s insurer.

Id

% 14 The dissenting opinion in FMC Corp. criticizes the distinction made by the majority and would hold
both regulated insurers and self-funded plans subject to the state’s anti-subrogation law. See /d. at 411-15 (Stevens,
J., dissenting).
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ANTI-SUBROGATION LLAW

Subrogation results in a windfall to regulated insurers because subrogation claims are not anticipated when-
insurers set rates.* Conversely, the “windfall” effect of subrogation is non-existent in the self-insurance context
because the insureds’ contributions are determined by actual losses and subrogated recoveries. The Supreme Court’s
line-drawing between self-insurers and regulated insurers should serve as impetus for reconsideration of anti-
subtogation’s merits. The “windfall” aspect of subrogation, as well as the myth of a “double recovery,” deserve
analysis and consideration by those jurisdictions adhering to the majotity view.

-205-

Y T T T W 1T

AT T | v



Portions of ERISA
The “preemption clause” — 29 U.S.C. 1144 (a):

“Except as provided in subsection (b) of this scction, the provisions of this subchapter
and subchapter 111 of this chapter shall supersede any and all State laws insofar as they may now
or hereafter relate to any employee benefit plan described in section 1003(a) of this title and not
exempt under section 1003(b) of this title. This section shall take effect on January 1, 1975.”

The “saving clause” — (b)(2)(A):

“Except as provided in subparagraph (B), nothing in this subchapter shall be construed to
exempt or relieve any person from any law of any State which regulates insurance, banking, or
securities.” '

The “deemer clause™ — (b)}(2)(B)

“Neither an employee benefit plan described in section 1003(a) of this title, which is not
exempt under section 1003(b) of this title (other than a plan established primarily for the purpose
of providing death benefits), nor any trust established under such a plan, shall be deemed to be an
insurance company or othet insurer, bank, trust company, or investment company or to be
engaged in the business of insurance or banking for purposes of any law of any State purporting
to regulate insurance companies, insurance contracts, banks, trust companies, or investment

companies.”

Our prior look® at ERISA did not require looking at the “deemer clause” but the case of FMC
Corp. v. Holliday does involve the “deemer clause.”

The state law involved was a Pennsylvania statute which denied subrogation.

Under the “preemption clause” — “any and all state laws” are preempted — so the health
plan could enforce right of subrogation

One could argue the “saving clause” kicks in and says that the plan is not exempted or
relieved “from any law...which regulates insurance...” and the state statute denying
subrogation is a law regulating insurance — Good Argument

BUT, the “deemer clause” comes back and states that an “employee benefit plan” shall
NOT “be deemed to be an insurance company or other insurer”

Therefore, the “preemption clause” causes the state statute to be preempted and it is not
saved for an employee benefit plan — although it would be saved (applicable) to an insurance

company or insurer...

6 Bad faith cause of action preempted in Pilot Life case discussed in the main Casebook
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§ 502(a)(3) of ERISA, found at 29 U.S.C. § 1132(a)(3)

§ 1132 Civil Enforcement
(a) Persons empowered to bring a civil action
A civil action may be brought--
j (1) by a participant or beneficiary--
(A) for the relief provided for in subsection (c) of this section, or
(B) to recover benefits due to him under the terms of his plan, to enforce his rights under
the terms of the plan, or to clarify his rights to future benefits under the terms of the
plan; ‘
(2) by the Secretary, or by a participant, beneficiary or fiduciary for appropriate relief under
section 1109 of this title;
(3) by a participant, beneficiary, or fiduciary
(A) to enjoin any act or practice which violates any provision of this subchapter or the
terms of the plan, or
(B) to obtain other appropriate equitable relief
(i) to redress such violations or
(ii) to enforce any provisions of this subchapter or the terms of the plan;
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Harsh 8" Circuit Decision under ERISA

Mcintosh v. Pacific Holding Co., 992 F.2d 882, 885 (8th Cir. 1993), cert denied, 510 U.S. 965,
114 S.Ct. 441, 126 L.Ed.2d 375 (1993). (appeal from federal district court in Omaha)

[ERISA plan which paid over $430,000 in medical expenses held to have the right of
reimbursement to entire $250,000 settlement]

Ninth Circuit View
(contrary to all other circuits) prior to Knudson

Existing case law in the Ninth Circuit had established that an action seeking a judicial decree of

reimbursement was not “equitable” relief under this statutory provision and that such an action
was, therefore, not authorized by ERISA.
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Great West Life and Annuity v. Knudson

Great-West Life & Annuity v. Knudson, 534 U.S. 204, 122 S. Ct. 708, 151 L.Ed.2d 635 (2002)
was decided on January 8, 2002. This case arose in California. Janette Knudson was injured in a
car accident and rendered a quadriplegic. ERISA plan paid $411,157.11 of her medical
expenses. (Actually, the plan covered $75,000 of the expenses and the remainder was paid by
Great-West Life & Annuity Insurance pursuant to its “stop loss” agreement maintained with the
plan.) Knudson sued the manufacturer of the car in which she was riding and other alleged -
tortfeasors in California state court. A settlement of $650,000 was negotiated. Proceeds were.
allocated as follows: ‘
- $373,426 for attorney’s fees and costs, -
$256,745.30 to a Special Needs Trust which, under California law, exists to provide
for continuing medical care for Knudson, '

$5,000 to the California state Medicaid program, and

$13,828.70 for reimbursement to the ERISA plan and its insurer

(Not close to covering the $411,157.11 paid by plan)

The 9th Circuit held that the ERISA Plan and its insurer were not permitted to bring suit against
the beneficiary, Janette Knudson.

The U.S. Supreme Court affirmed the Ninth Circuit

U.S. Supreme Court Affirmed the 9th Circuit holding that ERISA Plan and its insurer were not
permitted under ERISA statute to bring suit for reimbursement. The custodian of the funds (the
“Special Needs” trustee) was not a defendant in the suit, so there was no money or res upon
which the court could impose a lien or constructive trust. This was a 5/4 opinion with the
majority opinion by Justice Scalia who construed the ERISA provisions narrowly restating the
Court’s view that there is “strong evidence that Congress did not intend to authorize remedies
that it simply forgot to incorporate expressly.” The Court rejected the argument that this was a
suit for “equitable restitution,” pointing out that this was a suit for personal liability, a suit for
money damages and, as such, was really a suit for “legal restitution.” The Court also rejected
vatious arguments which sought to characterize the relief sought as “injunctive” or as some other
form of “equitable relief.” No discussion of any “policy considerations” as to whether or not
reimbursement “should” or “should not” be permitted. '
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Sereboff and Ahlborn

Sereboﬁ v. Mid Atlantic Medical_' Services, Inc.

In Sereboff v. Mid Atlantic Medical Services, Inc., 126 S.Ct. 1869, 74 USLW 4240, 164 L.Ed.2d
612 (May 15, 2006), the ERISA plan sought reimbursement of $75,000 paid in medical bills
from a tort settlement of $750,000. The plan sued the beneficiaries who had possession of the
settlement funds and who agreed to preserve the funds in an investment account.

The U.S. Supreme Court permitted the suit, holding that the ERISA plan was authorized to
pursue an equitable claim for constructive trust or equitable lien on a specifically identified fund
in the defendants’ possession to enforce the ERISA plan’s “contractual right of reimbursement.”
Unanimous decision by C.J. Roberts, distinguishing Knudson by saying, “Great-West did not
seck to recover a particular fund from the defendant. Mid Atlantic does.”

The Ahlborn decision (Medicaid)

The facts in Arkansas Department of Health and Human Services et al. v. Ahlborn, 126
S.Ct. 1752, 74 USLW. 4214, (May 1, 2006) reveal that Heidi Ahlborn, a 19 year old aspiring
teacher and college student, received severe and pertmanent injuries in a car accident. She
sustained brain damage, was unable to complete college, and rendered incapable of pursuing her
career choice. Ahlborn’s claim against the tortfeasors was reasonably valued at $3,040,708.18,
an amount agreed upon through stipulation by the parties. The state of Arkansas had passed
statutes which would entitle it to reimbursement of funds expended by it for Medicaid payments
for an individual recipient. The Arkansas statute (as interpreted by the Arkansas Supreme Court)
required that full reimbursement be taken out of any and all funds received by the Medicaid
recipient from a tort settlement. In this case, Medicaid paid $215,645.30 for medical bills
incurred by Ahlborn. The tort settlement was $550,000 and did not allocate between categories
of damages. The parties did stipulate, however, that the setticment was approximately one-sixth
(1/6) of the reasonable value of the recipient’s claim, $3,040,708.18. As a result, the recipient
Ahlborn asserted that the state of Arkansas would be entitled to only that portion of the
settlement which corresponded to medical payments, i.e., approximately one-sixth (1/6) of
$215,645.30 or $35,581.47. The state of Arkansas sought 100% reimbursement of its
expenditure of $215,645.30.

The federal trial court ruled for the state of Arkansas, allowing it 100% rexmbursement
The Eighth Circuit reversed, agreeing with Ahlborn’s position that Medicaid should be
reimbursed only 1/6 of its medical payments.

The U.S. Supreme Court affirmed the Eighth Circuit in a unanimous opinion authored by
Justice Stevens.
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L INTRODUCTION

Pou PR E NI e B

A number of recent'_fg&'e'ira; court opinions,’ including a decision by the
United -Statés :Supréiip @irt, have, denied-plans; falling, nader- the
Employee ‘Retirement Income Security Act of 1974 (‘ERISA’) the
opportunity 48-seek réimbursement; for medical expenses paid for plan
members.® Without delving into he Wefgi‘-lty ‘policy considerations that
support thesedecisions,;fhié. coprls: rendering: shefe: deciigns have
constrained their analyses to simple statutory construction of the
relevant provisions of ERISA. As a result, these decisions might appear
to be hyper-technical on the surface. .. However, significant policy
considerations underlie the résults. This Article will explore the policy
considerations that suppert thé fetion:thit reimbursement should be
denied to ERISA plans. As suggested in the title to this Article, one does
not have to go far to find them; they are as significant and as obvious as
an elephant would be. in' the courtroom; an.elephant that exists but is
not acknowledged. This Article will also; address opposing copsider-
ations, which are urged in support of reimbursement. .

Given that these decisions reach the right result, the reader might
question the need for this Article. Why write an article that “supports?

these decisions? The answer is simple. The law is far from settled. The

leading case in this area, Great-West Life & Annyity Insurance Co. v.
Knudson,* was decided by the United States Supreme Court and leaves

- many unanswered questions. Litigation over reimbursement abounds.

Furthermore, a few federal courts have established new reasons to
permit reimbursement.” As this intense struggle continues.in our
judicial system, the time has come for the courts to look directly at the
significant policy considerations at hand.

I have previously published two articles which address the issues associated with the
extension of subrogation into the arena of personal injury claims. This Article addresses
related aspects of these same issues as they are now found to exist in the context of health
insurance offered by ERISA plans, In that regard, this Article tends to “pick up” where the
earlier articles have “left off” My previously published articles, which serve as the
foundation for this Article, +will be found cited in some of the fooinotes to this Article,

1. These cases are cited and discussed immediately below in the text and footnotes.

2. 29 U.8.C. § 1001-1461 (2003).
3. The denials also extend to commereial insurers having agreements with these plans.

4. 534 U.S. 204 (2002). _ |

2 1A

5. Forcases disoussing the “possession theory,” see infra notes 90-94 and accornpanying

B B 1 SO |
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This Article will demonstrate that the public policy considerations that
warrant denial of reimbursement are deeply rooted in equity and in
common law. Furthermore, these historical considerations remain intact
because ERISA itself neither permiis nor endorses the concept of
reimbursemént. To the contrary, the declaration of congressional policy
found in ERISA suggests that the scheme was designed to assure an
“equitable character of such plans” for the bepefit of “the interests of
employees and their beneficiaries.”™ “Against the historical backgroiund
that existed at the-time ERISA was enacted, Congress has indicated that
the goal of full and just compensation for-employees and their beneficia-
ries should carry a higher priority thari the goal of strictly uphélding

plan documents as unilaterally drafted and atnepded by ERISA plans.

This Article will also address the related assertion by ERISA plans
and theii insurers that without reimbursement, plan funds-are drained,
which adversely and significantly impacts rates, This Article will also
address the argument that without reimbursement, the insured receives

a “windfall”—an argument'which still occasionally arises. The sad fact

in the vast majority of these critical injury cases is that the insured is
left not only seriously impaired’ for life, but, if reimbursement is
permitted, the insured is also left financially destitute. -

[I. ExisTING FEDERAL DECISIONS DENYING REIMBURSEMENT -

A .Knﬁdson, The Point Qf Beginning

 The chronological point of beginning lies in the decisional law of the

United States Court of Appedls for the Ninth- Qirenit.?. The most.

appropriate place to begin this discussion, however, is with the United
States Supreme Court decision in Great- West:Life: & Annuity Insurance
Co.- v: Knudson,? which: was decided on January -8, '2002:- This case
arose in-California’ and was just one of many cases: in: which theNinth
Civeuit simply followed its well-established rulein cases of this nature®

Janette Knudson was injured in a car accident and rendered a
quadriplegic. The ERISA plan paid $411,167.11 of he¥ medical expenses.
Actually, the plan covered $75,000 of the expenses, aiid the remainder

6. 99 U.S.C. § 1001(a) (2000). This is discussed more fully in infra notes 130-31,

7. FMC Med."Plan v. Owetrs, 122 F.3d-1268 (9th Cir. 1997). See generolly Lisa M.
Bleed; Enforcing Subrogatitii Provisions as “Appropriate Equitable Relief” under ERISA
Section 502(a)(8); 85 U.SF. L. Rav. 727, 736-39 (2001). : -

8. 534 U.8. 204, ‘ S

9. Bleed, supra note 7, at 738 n.83.
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Roger Baron
Professor of Law -
University of South Dakota
414 East Clark Street
Vermillion, SD 57069
Dear Roger:

Thank you for contacting me about the issue of subrogation and for sharing the articles ﬁbm
Smart Money magazine. I appreciate hearing from you. .

As you know, Congress has been debating a number of issues regarding ERISA related to the
Patient’s Bill of Rights. The problems stemming from ERISA - including the legal protection
it provides insurers - are central to the patient protection debate. While subrogation has not
been part of the current Patient’s Bill of Rights discussion, I am interested in knowing more
about it. ' ' :

1 have asked my staff to follow up with you to learn more about the issue. Thanks again for
your letter. -Please keep in touch. '

With best wishes, T am
| m Daschle
: .- pited States Senate
TAD/dsg A
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By Wiliam M. Welch
USA TODAY

WASHINGTON — Health in-
surers who are trying to stop
patients’ rights legislation in
Congress say they need to keep
a federal law that shields them
from costly lawsuits. Yet many
health plans are going to court
themselves to sue patients to
recover the costs of care.

Health experts say a drive for
more revenue has prompted
HMOs and other managed-
care plans to demand reim-
bursement from patients who
receive settlements or court
awards for injuries that require
medical care. o

“It's very much an increasing
trend,” says Roger Baron, a law
professor at the University of
South Dakota who has studied
the issue. “When things started
getting tight, HMOs started
really going after these dollars.
It’s a billion-dotlar business.”

Rep. Greg Ganske, R-lowa, a
sponsor of a bill that would
scale back HMOs' protection
against lawsuits, calls it a “dirty
little secret of managed care."

Insurers, Ganske says, some-

times even seek reimburse-
ment for the full price of med-
ical procedures when they
actually paid a discount rate to
hospitals and doctors.

Health insurers say they are
acting to keep premiums low
for everyone. Lou Soccoccio,
general counsel of the Ameri-
can Association of Health
Plans, a trade group of HMOs,
says insurers seek repayment
when patients receive medical
compensation from third par-
ties, such as drivers who cause
accidents or those drivers’ li-
ability insurance companies.

“An individual should be
compensated once for those
sets of costs, not twice,” Soc-
coccio says. “It's a rational and
reasonable concept.”

. Patients and their. lawyers
say they often collect only part
of what they are awarded. Pay-
ments to health plans can

erode funds intended to pro- .

vide lifetime care for disabled

victims, they say. More funda-

menitally, n_._mw‘ ask: What is the
value of health insurance if it
doesn't cover medical care?
Some states limit or bar
health plans from seeking re-

By Steva Pope, AP

Ganske: Lawmaleer calls it in-
surers' “dirty little secret.”

imbursements.  However,
health insurers say they are ex-
empt from those restraints be-
cause of a federal law passed in
1975 that pre-empts state reg-
ulation of health insurance pro-
vided by employers.

Federal courts have issued
conflicting rulings on whether
those state laws apply; both
sides say the Supreme Court
might have to resolve the issue.

That same federal law is at
the heart of the battle over pa-
tients' rights legislation. It gen-

erally blocks lawsuits against
HMOs for improper or denied
health care. Patients’ lawsuits
usually are limited to the cost
of treatment.

The House of Representa-
tives faces a decision next
week on whether to revise that
Jaw and permit broader law-
suits, such as for punitive dam-
ages. The Senate approved a

~ similar bifl last month.

Patients and families are of-
ten shocked to find themselves

- in alegal fight over medical ex-

penses after treatment.
“When 1 found out they
were suing me, [ was out-
raged,” says Susan DeGarmo, a
mother in Wheeling, W.Va,,
whose 10-year fight became a
successful class-action lawsuit.

.In 1990, her son, Stephen, -

then 10, was struck by a.pick-
up while riding his bicycle to a
football game. His injuries left
him paralyzed. The family sued
the driver and was awarded
$1.9 million but collected only

$950,000 because of the limi-

tations of his auto insurance.
Then DeGarmo's HMO,

Health Plan of the Cuwm_. Ohio

Valley, sued the family to re-

(USA TODAY - THURSDAY, JULY 19,2001 - 11A

cover $128,000 for Stephen’s
care. DeGarmo’s lawyer, Don
Kresen, found docurnents that
he says showed that the HMO
paid less to treat Stephen.

Kresen estimates that the
HMO spent $70,000; the HMO
says the figure was more than
$100,000. ‘

The family filed a counter-
claim charging the HMO with
frand. It was later expanded to

HMOs exercising right to sue patients

a class action on behaif of 3,500

other patients billed for reim-
bursement at full rates.

The health plan settled for
$9 million. Last month, a feder-
al judge approved another
$3 ‘million settlement by the
health plan’s collection agency.

“If you have a devastating in-
jury like this, the last thing you
expect is the HMO comes back
and says all that (premium)

“payment doesn't matter, and

you have to pay us,” Kresen
says. “They sued a paralyzed
child”.

Bob Kota, general counsel for
Health Plan of the Upper Ohio
Valley, says the health pian

n
s

“never thought it was doing.

anything wrong,

nor did it
mean to do so.” :
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Subrogation Statute
Is Unconstitutional

Whete an injured worker’s tort settle-
ment was subject to his workers” com in-
surer’s right of subrogation, this state stat-
ute is unconstitutional, says the Ohio Su-
preme Court.”

The provisions that the court found vio-
lated the state constitution are unique to
Ohio. But this is apparently the first state su-
preme court in the country to strike down
a subrogation statute.

Experts say thatsubrogationis a very hot
issue for plairitiffs’ lawyers.

“Every state ] know of has a statuﬁe that
allows subrogation for workers’ comp pay-
ments,” says Univessity of South Dakotalaw
professor Roger Baron.

“All plaintiffs’ lawyers are [having] to face
these problems because workers’ comp cas-
tiets have become more aggressive,” says
Steven Goren, a plaintiffs’ personal injury
lawyer in Bingham Farms, Mich.

However, the Chio statute “is muchmore
onerous than 95% of other state ‘statute,”
notes Toledo, Ohio, attorney Jack Fymes,
who represented the plaintiff. “It suffers
from deficiencies that other states have pro-
vided safeguards against.”

Construction Wotker

In this case, a highway construction work-
er was injured on the job. He received over
$190,000 in workers’ comp benefits. The state
filed a subrogation claim against any settle-
ment or judgment that he might receive from
tort claims arising from the accident.

The plaintiff challenged the state’s right
to subrogation, arguing that the statute was
unconstitutional.

“The statute provides that a “subrogation
interest includes past payments of com-

pensation and medical benefits and esti-

* mated future values of compensation and

medical benefits.”

The state argued that this prevented work-
ers from receiving a “double recovery”

But the court said that “[b]y giving the
subrogee a current collectible interest in es-
timated future expenditures, [the statute]
creates the conditions under which a pro-
hibited taking may occur. This would hap-
pen in thosesifuations where the amount of
reimbursement...proves to be substantially
greater than the subragee’s eventual com-
pensation outlay. In other words, [the stat-
ute] requires the claimant to reimburse the
fworkers’ comp board] or self-insuring em-
ployer for future benefits that the claimant
may never recgive. In that event, the statute
operates not to prevent the claimant from

keeping a double recovery but to provide
the statutory subrogee with a windfall at the
expense of the claimant’s tort recovery...

“The only...resolution achieved by [the
statute] is to provide immediate recovery to
the subrogee by imposing the risk of liabil-
ity for overestimated future expenditures
upon the claimant...[But] unlike the tortfea-
sor, the claimant is innocent; and it is irra-
tional and arbitrary to impose this kind of
risk upon an innocent party.”

The statute also provides that “[t]he en-
tire amount of any settlement...is subject to
the subrogation rights...regardless of the
manner in which the seitlement or com-
promise is characterized.”

The court said this was unconstitutional
as well.

CUT' iN GJ:'.DGE DEAS,
STRATEGIES FROM ACROSS THE COUNTRY

“The-problem with this procedure is that
it assumes that settlements are always
reached with third-party defendants who
possess sufficient wealth or insurance to sat-
isfy the daimants’ actual total damages and
thus that the refention of the settlement pro-
ceeds and workers” compensation would re-
sult in a double recovery. However, this as-
sumption proves false in those situations
where the claimant is forced to settle his or
her tort claim for the limits of an insurance
policy and the combined amaunt of the in-
surance proceeds and workers’ compensa-~
tion benefits is insufficient to cover all of the
claimant’s actual loss...

“Ht can hardly be said thata double recov-
ery results where a tort victim is allowed to
retain two recoveries that, when combined,
still do not make him or her whole...[The]
statute operates unconstitutionally in these
situations because it allows for reimburse-

ment from proceeds that do not constitute a,

double recovery.”

Ohio Supreme Court. Holeton v, Crouse
Cartage Co., No. 00-428. hine 27, 2001. Lawoyers
Weekly LISA Np. 9921118, To link to the fuil tex#
of this opinion, go to:

. www.lnwyersweeklyusa.comlopinions
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This article deals primarily with the
case of Wal-Mart w. Shank. The trial
_ court opinion may be found at
. . 40 2006 WL 2546797. The Court of Appeals
ACCIdent VlctlmS Face decision is reported at 500 F.3d 834.

Grab for Legal Winnings A Petition for Writ of Certiorari is
Wal-Mart Paid Bills now pending with the U.8. Supreme Court.

For Mrs. Shank, Then

Sued for Money Back

By VANESSA FUHRMANS
November 20, 2007; Page Al

JACKSON, Mo. — A collision with a semi-trailer truck seven years ago left 52-year-old Deborah
Shank permanently brain-damaged and in a wheelchair. Her husband, Jim, and three sons found
a small source of solace: a $700,000 accident settlement from the trucking company involved.
After legal fees and other expenses, the remaining $417.000 was put in a special trust. It was to
be used for Mrs. Shank's care. :

Instead, all of it is now slated to go to Mrs. Shank's former employer, Wal-Mart Stores Inc.

Two years ago, the retail giant's health
plan sued the Shanks for the $470,000 it
had spent on her medical care. A federal
judge ruled last year in Wal-Mart's '
favor, backed by an appeals-court
decision in August. Now, her family has

* to rely on Medicaid and Mrs. Shank's
social-security payments to keep up her
round-the-clock care.

"I don't understand why they need to do
this," says Mr. Shank on a recent visit to
the nursing home, between shifts as a
maintenance worker and running a
tanning salon. "This girl needs the
money more than they do." Mrs. Shank,
who needs help with eating and other
basic tasks, spends more time alone
i i Vanass iy since Mr. Shank had to let her private

ﬁ:k;e;séigee:grah and Jim Shark. Right, a photo of the family bafore caregiver go. At some p oint, he says,

. she may have to be moved from a

private to a semi-private room in the nursing home where she lives.

The reason is a clause in Wal-Mart's health plan that Mrs. Shank didn't notice when she started
stocking shelves at a nearby store eight years ago. Like most company health plans, Wal-Mart's
reserves the right to recoup the medical expenses it paid for someone's treatment if the person

also collects damages in an injury suit.

Until recently, many employers didn't vigilantly enforce the provision, and some states and
federal courts didn's think the claim held water. But as the cost of covering workers continues to
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escalate, employers and health plans are getting more aggressive about going after the money. A
Supreme Court ruling last year also has given them a clearer legal map to suing employees and
winning. '

In insurance circles, the recovery practice is called “subrogation.” Employers and insurers say it's
necessary to ensure that medical expenses aren't paid twice. By recovering those costs from
someone who's been compensated elsewhere, they argue, they're saving money for everyone on
the plan. ‘

Sharon Weber, a spokeswoman for Wal-Mart, declined to discuss the details of the Shanks' case,
but said the company was obliged to act in the interest of the health benefits of its employees as a
whole. "While the case involves a tragic situation, our responsibility is to follow the provisions
of the [company health] plan which governs the health benefits of our associates," she said.

"Employers are trying to make sure these plans run as efficiently as possible,” says Jay
Kirschbaum, a senior vice president at global insurance broker Willis Group Holdings. "They
also have a fiduciary duty to the plan and the entire group of employees that are covered by it."

The Flecovery Practice

Already, the recovery practice is one of the variables that plaintiffs lawyers are considering as
they decide whether it's in their clients' interests to participate in the $5 billion offered by Merck
& Co. to seftle lawsuits over its painkiller Vioxx. Health plans recovered sizable amounts for
medical expenses from other big product-liability settlements, such as for the "fen-phen” diet-
drug combination and Sulzer Orthopedics' hip implants. Many insurers and the employer plans
they administer are expected to pursue a piece of the Vioxx settlement. ,

In cases like the Shanks', where injuries and medical costs are catastrophic, accident victims
sometimies can be left with little or none of the money they fought for in court. Health plans are
increasingly adopting language such as Wal-Mart's, which dictates that it is to be paid first out of
any settlement, regardless of what remains for the injured person. Moreover, the victim is
responsible for all legal costs in pursuing the suit.

"It's especially in the catastrophic cases that people are almost never fully compensated,” says
Roger Baron, a professor of law at the University of South Dakota and a specialist in health-plan
law. "And then their health plan, that's been collecting premiums from them all this time, wants
to take it away?" :

Tempting Savings

Such recoveries represent a tempting savings for insurers, employers and union-administered
plans. The American Benefits Council and America's Health Insurance Plans, the health-insurer
lobby, estimate health plans recoup some $1 billion a year in medical claims from accident
settlements and other third parties. A cottage industry of auditing firms, benefit-recovery
specialists and subrogation lawyers help them. They estimate that between 1% and 3% of health-
care spending is potentially recoverable from such claims.
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"In the past, employers used to think of this as an afterthought,” says Tom Lawrence, chief
executive of Memphis-based Benefit Recovery Inc., whose clients include Southwest Airlines
Co. and hospital chain HCA Inc. HCA says it saw annual savings from recouped claims rise to
$1.8 million in 2006 from just under $800,000 in 2000 after hiring the firm.

Benefit Recovery contracts directly with employers. It says it's able to recover between $12 and
$15 per health-plan member a year -- up to $1.5 million for a big plan with 100,000 members --
by recovering medical expenses from injury-suit settlements.

Until recently, employers and insurers generally didn't go after small claims. But more-
sophisticated claims tracking has made it easier. Recovery companies systematically search
claims for certain medical codes -- say, a sprained ankle or head trauma -- that flag a potential
accident. Claims examiners then mail a questionnaire and often follow up with calls. Jf the
injured person confirms it was an accident, the firm tracks whether the patient files an injury suit.

If there is a lawsuit setilement, employers may seek to recoup money they paid for medical
expenses. In many cases, it's relatively cut and dried: Often medical expenses are just a portion
of the overall damages award, or the accident victim's attorney reaches a compromise with the
health plan ahead of any settlement.

Some plans are taking a further step, refusing to pay claims in the first place, unless the person
filing the claim signs an additional form promising to reimburse the plan from settlement
proceeds. '

Don Burgett, an engineer on an offshore oil-drilling ship, from Texas, has been waiting for his
health plan to pay $89,000 in medical claims since his daughter's accident two years ago. Magan
Burgett, then 18, was thrown from the back of an all-terrain vehicle in October 2005, tearing her
liver, breaking her jaw and fracturing her back.

Soon after Magan's parents submitted the bills for her two-week stay in an intensive-care vnit,
her father's health plan -- the Maryland-based MEBA Medical and Benefits Plan -- mailed him a
reimbursement agreement that restated the plan's rights to a potential settlement.

“To consider claims related to your accident,” it said, Mr. Burgett had to sign it first. When he
didn't, MEBA stopped paying claims after reimbursing several hundred dollars in Magan's

medical expenses.

Neal Korval, MEBA's outside counsel, says that asking a plan member to sign a reimbursement
agreement in such cases is standard procedure and a policy outlined in its health plan rules. It
helps prevent accident victims and their attorneys from trying to "freeze out” the plan from a
potential settlement, he says, and also reminds or advises the plan member of his or her
obligations.

In September, the U.S. District Court for the Eastern District of Texas sided with the Burgetts,

ruling that MEBA's health plan summary, which it considered the prevailing document, didn't
stipulate such conditions to pay a claim. The Burgetts' attorney says they secured a $75,000




accident settlement -- a net of $50,000 after legal expensés -- though that isn't enough to cover
Magan's medical expenses. Mr. Korval says MEBA has recently reached a settlement with the
family over the unpaid medical claims, but declined to disclose terms.

How much power health plans have to enforce subrogation is based on a hodgepodge of federal
and state law still being tackled in the courts. A pivotal Supreme Court ruling last year gave
health plans a leg up. In that case, a Maryland couple, Joel and Marlene Sereboff, were injured in
an accident while returning a rental car to an airport in 2000; they required $75,000 in medical
care. The couple later received a settlement of $750,000, from various parties, related to the
accident. '

Mid Atlantic Medical Services, now owned by UnitedHealth Group Inc., administered the health
plan of Mrs. Sereboff's employer and sued the couple when they refused to pay the company out
of their settlement.

Money Set Aside

In a unanimous decision, the court upheld that Mid Atlantic had the right to enforce ifs claim, in
large part because it could point to the settlement money set aside in an easily identifiable fund.
The couple had placed the money in a separate account when the issue went to court. The
decision has made it easier for plans to go after settlements, legal experts say.

Few such cases have attracted as much attention in legal circles as the Shanks', Mrs. Shank took
a job in 1999 stocking shelves at a Wal-Mart store in Cape Girardien, Mo. She jumped at the
shift from 11 p.m. to 6 a.m. so that she could spend days at home with her three sons, Mr. Shank
says. After a probation period, she qualified for benefits under the Wal-Mart health plan in

February 2000.

One day about three months later, as she and a girlfriend were touring local yard sales, a semi-
trailer truck plowed into the driver's side of her minivan. Her friend's injuries were minor, but
Mrs. Shank suffered major brain tranma and spent the next several weeks in intensive care. She
drifted in and out of a coma,.and the hospital, for months.

"One doctor didn't give her any chance,” says Mr. Shank, a maintenance worker at Southeast
Missouri State University. Her medical bills climbed past $460,000. The health plan paid them
promptly. "They were terrific in that respect,” he says.

It also sent Mr. Shank several notices that he was to inform Wal-Mart's health plan before he
settled any suit. In 2002, the Shanks did sue and won a settlement from G.E.M. Transportation
Inc., owner of the truck. The firm had only $1 million in liability coverage, though. For his own
losses, Mr. Shank received $200,000, of which $119,000 remained after legal expenses. He says
he spent most of it toward a one-story house fitted with ramps and wider doors, which is more

accessible than the family's previous three-level home.

Mrs. Shank's own settlement was $700,000. After legal expenses and attorney fees, the
remaining $417,477 was placed in a court-created special trust designed specifically for Mrs.
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Shank's future care. The Shanks' lawyer, Maurice Graham, wrote the Wal-Mart health plan
informing them. Mrs. Shank had received no funds directly, he said, and therefore had nothing to
pay Wal-Mart back.

Nearly three years went by, Mr. Shank says, before they heard again from Wal-Mart. Mrs. Shank
struggled a year rotating in and out of the hospital and rehabilitation programs. She could no
longer use her right arm or three fingers on her Ieft hand because of neurological damage. She
couldn’t feed or dress herself and conversations with her family were limited to all but simple
questions. Eventually, her husband moved her to a nursing home for around-the-clock care.
Medicare and Medicaid pay for the nursing home. Mr. Shank used some of the trust's proceeds to
continue paying a private aide to care for her there, -

'A Decent Quality of Life'

"We wanted her to have a decent quality of life, and we still had the money," he says. He hoped
he could also use it to pay the ronghly $130,000 in bills for Mrs. Shank's rehabilitation and a
return hospital visit after her coverage expired. ‘

But in August 2005, Wal-Mart re-emerged with a lawsuit against the Shanks demanding
repayment for $469,216 in medical costs out of their settlement. Tt charged that the Shanks had
violated the terms of the health plan by not reimbursing it. The company also demanded payment
of legal fees and interest for the cost of suing the Shanks for the money.

Mr. Graham, the Shanks' attorney, says he approached Wal-Mart's attorneys about negotiating a
compromise, but was told the health plan wanted to proceed with the lawsuit. "We're not
contending that Wal-Mart isn't entitled to a payment. We're saying they're entitled to one based
on equity," he says. Since Mrs. Shank wasn't fully compensated for her damages in the first
place, he argues, Wal-Mart should also expect only partial reimbursement,

Administrators of employer-financed health plans "have an obligation to participants to be
impartial,” the Wal-Mart spokeswoman says. "Virtually all health plans include subrogation
provisions as a way to control health plan costs."

In August last year, U.S. district judge Lewis Blanton sided with Wal-Mart, ruling that when
Mrs. Shank signed on to Wal-Mart's health plan she was obligated to abide by its terms.

The ruling came six days before the Shanks' 18-year-old son, Jeremy, was killed in September
last year in Iraq shortly after he arrived in the U.S. Army's 25th Infantry Division.

"I wanted to give up at that point, tell Wal-Mart they won,” Mr. Shank says, but his lawyer, Mr.
Graham, said he'd continue with appeals.

Mrs. Shank went to Jeremy's funeral, But because of memory problems due to her injuries, she
gets confused about what happened. On a recent morning, she cried several times and asked what
had happened to her middle son. Mr, Shank says that he obtained a divorce from Mrs. Shank this
year, partly because of advice from a health-care administrator that she might be more eligible
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for public aid as a single woman, Mrs. Shank, who has been declared incompetent by a court,
hasn't been informed of the divorce by her family.

The Shanks lost an appeal before a three-judge panel in the 8th Circuit Court of Appeals in
August and last month were denied a request for a hearing before the entire court. They plan to

appeal to the U.S. Supreme Court, though only a small percentage of cases are chosen to be
heard.

"Sometimes I want to tell Wal-Mart, 'Ok, you won on the principle. But just let us keep the
money," Mr. Shank says.

Write to Vanessa Fuhrmans at vanessa.fuhrmans @ wsj.com
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XVI. Special Attention
for Medical Malpractice

Claims
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South Dakota Statutes Favoring Health Care Providers

21-3-11. Limitation on damages for medical malpractice. In any action for damages for
personal injury or death alleging malpractice against any physician licensed pursuant to chapter
36-4, chiropractor, optometrist, podiatrist, dentist, dental hygienist, dental assistant, hospital,
critical access hospital, registered nurse, licensed practical nurse, certified registered nurse
anesthetist, clinical nurse specialist, nurse practitioner, nurse midwife, or physician’s assistant, or
against the practitioner’s corporate, limited liability partnership, or limited liability company
employer based upon the acts or omissions of the practitioner, under the laws of this state,
whether taken through the court system or by binding arbitration, the total general damages
which may be awarded may not exceed the sum of five hundred thousand dollars. There is no
limitation on the amount of special damages which may be awarded. This section applies only to
causes of action arising from injuries or death occurring after July 1, 1976. However, in the case
of chiropractors, it applies only to the causes of action arising from injuries or death occurring
after July 1, 1978. In the case of optometrists, it applics only to causes of action arising from
injuries or death occurring after July 1, 2002, In the case of podiatrists, it applies only to causes

of action arising from injuries or death occurring after July 1, 2005.
Source: SL 1976, ch 154, §§ 1, 2; SL 1978, ch 154; SL 1985, ch 167, SL. 1986, ch 172; SL 1997, ch 123, § 2; 8L
2002, ch 99, § 1; SL 2005, ch 119, § 1.
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21-3-12. Evidence of special damages insurance from certain collateral sources admissible
in personal injury actions for health care malpractice. In any action for damages for personal
injury or death alleging health care malpractice on the part of any physician, chiropractor, dentist,
hospital, registered nurse, licensed practical nurse, or other practitioner of the healing arts,
whether founded upon tort or contract, if it is alleged that the claimant suffered special damages
by reason of such injury or death, evidence shall be admissible which is relevant to prove that:
any such special damages were paid for or are payable by, in whole or in part, insurance which is
not subject to subrogation and which was not purchased privately, in whole or in'part, by the -
claimant, claimant’s decedent, or a member of the immediate family of claimant or claimant’s
decedent, or were paid for, or are payable by, in whole or in part, state or federal governmental

programs not subject to subrogation.
Source: SL 1977, ch 182,

The same statute, as above, with emphasis placed on operative language — language which
negates the collateral source rule:

21-3-12. Evidence of special damages insurance from certain collateral sources admissible
in personal injury actions for health are malpractice. /» any action for damages for personal
injury or death alleging health care malpractice on the part of any physician, chiropractor,

- dentist, hospital, registered nurse, licensed practical nurse, or other practitioner of the healing

arts, whether founded upon tort or contract, if it is alleged that the claimant suffered special
damages by reason of such injury or death, evidence shall be admissible which is relevant to
prove that any such special damages were paid for or are payable by, in whole or in part,
insurance which is not subject to subrogation and which was not purchased privately, in whole
or in part, by the claimant, claimant’s decedent, or a member of the immediate family of claimant
or claimant’s decedent, or were paid for, or are payable by, in whole or in part, state or federal

governmental programs not subject to subrogation.
Source: SL 1977, ch 182.
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40 STATE/REGION. Argus Leader, Sioux Falls, South Dakota, Tuesday, Aug. 6, 1996

Federal court strikes down

limit on medical damages

Ruling applies to

_ . By JOE KAFKA

Agveciated Pross

PIERRE — Damages for med-
ical expenses In a legal dispute
involving an infant who suffered
severe brain damage at the Ells.
worth Air Force Base hospital in

- 1989 may not be limited, a federal

ccurt ruled Monday.

Acting with the benelit of assis-
tance from an earlier related deci-
sion by the South Dakota Supreme
Court, the 8th U.S, Circuit Court of
Appeals In St. Louls agreed the 1986
state law slapping a $1 million cap
on -all damages resulting In injury
or death Is unconstitutional,

The law is flawed because It did
not provide equal treatment for all
who suffered losses, the state Su.
preme Court ruled in February.
While those with logses less than $1
million could be fully compensated,
people with losses beyond that
amount would not, the justices sald,

In setting aside the 1986 law, the
state Supreme Court reinstated a
1976 law that put a $500,000 cap on
damages for pain, suffering and
loss of a meaningful life. But there

. is no limit on medical damages;

case against.Ellsworth: hospital

nor may limits be placed on loss of
past or future income.

The federal appeals court, over-
turning a ]994 declsion by U.S.
District Judge Richard Battey of

:Rapld City that set the federal

governmeat's ability at $1 million,
sent the casé back to the lower
court for trial,

The government is being sued by

William and Jane Knowles, whose

son, Kris, was 12 days old when he

‘was taken to the Alr Force hospltal

for treatment of a fever, The infant
improved and was discharged
three days later, When it was

- discovered that his temperature

had become too low, he was
nwm.“.az& to the Ellsworth hos-
pital, - .

The child subsequently. devel-
oped irreversible brain damage,
and the. parents sued, They allege

ce on behalf of the hospital..

n

and the Alr Force medical services

specialists who cared for their son.

e e
1ghly- lvalent o

clvillan nurses’ wn_u..un%u.on. _
Although the federal government

admitted responsibility, it argued

N (e oy il

that total damages were limited to
$1'nitllion by the 1986 state law. :
'The $500,000 imit on damages for

‘pain and suffering in the Knowles'

case applles to any negligence of
doctors, nurses and the hospital,

the 8th U.S, Circuit Court of Ap-

peals said, '
But the panel sald a trial must be
held to determine whether Alr
Force medical services specialsts
were negligent. If so, the appeals
court said there will be no limit on
damages that may be recovered
from the government because the
speclalists are not covered by the
state law. :

When the federal moﬁgam:.n.

assumes the lability of medical
services speclalists, it does not
have protection of the $500,000
limit, the court decided 2-1.
“Medical services specialists do

not enjoy the cap's protection.

Thus, - neither does the United

States when it.Is sued in place olia .
medical services specialist,” wrote
Chief U.S. b__%on_u Court u:mmﬂ :

Richard Armno)

\ .

- m— -
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XVII. Miscellaneous

(more on UM, intentional

acts, policy reqUirementS)
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Baker v. Continental Western Insurance Company
748 F.Supp. 716 (S.D. 1990)

BATTEY, District Judge.

This case arises from an automobile collision involving the plaintiff, Gene C. Baker
(Baker) and an uninsured motorist, Christopher L. Ball (Ball). The plaintiff had stopped for *
traffic on Mt. Rushmore Road in Rapid City, South Dakota, when he was struck from behind by
Ball. Ball stated to the officer at the scene that he was going too fast to stop and the officer
issued a citation and summons to Ball for driving at an excessive rate of speed. A plea of guilty
was entered on the summons at the Pennington County Courthouse.

Baker subsequently filed a claim with his insurer, defendant Continental Western
Insurance Company (Continental Western), to recover for personal injuries under the uninsured
motorist provision of the plaintiff>s policy. Continental Western denied the claim and Baker
commenced this action for the coverage claimed under the uninsured motorist provision of his
insurance policy and for damages. The defendant has moved to dismiss the action on the
grounds that this Court lacks subject matter jurisdiction to hear the plaintiff’s direct claim against
his insurer unless the plaintiff first obtains a judgment of liability in separate proceedlngs against
the tortfeasor Ball,

# k%

The South Dakota statute on uninsured motorist coverage proves in relevant part as
follows: ,

Motor Vehicle Insurance-Uninsured Motorist Coverage. No policy insuring against loss

resulting from liability imposed by law for bodily injury or death suffered by any person

arising out of the ownership, maintenance or use of a motor vehicle shall be delivered or
issued for delivery in this state with respect to any motor vehicle registered or principally
garaged in this state unless coverage is provided therein or supplemental thereto in limits
for bodily injury or death set forth in § 32-35-70, or if requested by the insured in limits
not exceeding the coverage provided by such policy for bodily injury and death, for the
protection of persons insured thereunder who are legally entitled to recover damages
from owners or operators of uninsured motor vehicles and hit-and-run motor vehicles
because of bodily injury, sickness or disease, including death, resulting therefrom.

SDCL 58-11-9 (emphasis added).”

? The South Dakota uninsured motorist provision was enacted in 1966 (SL 1966, ch. 11.1, ch. 22, § 16(5))
and the underinsured motorist provision foliowed nine vears later (SL 1975, ch. 315, § 3). The intent of both statutes
is to remedy a deficiency in coverage carried by a tortfeasor. Uninsured motorist coverage compensates an insured
for injuries sustained through the acts of a motorist operating a vehicle without any insurance whatsoever.
Underinsured motorist coverage provides an insured with compensation where the policy limits of an insured.
tortfeasot’s policy are insufficient to fully compensate the victim for the foss sustained.
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Of historical note, uninsured motorist coverage was first offered in the State of New York
during the mid-1950s and other jurisdictions soon followed. The uninsured motorist statute was
designed to fill the void left by statutorily mandated liability coverage by providing additional
coverage to an insured injured by a tortfeasor who is uninsured, underinsured, or a hit-and-ruin
driver. See Couch, Cyclopedia of Insurance Law, § 45:620 (2d ed. 1981). Thus, the purpose of
uninsured motorist protection is to provide compensation to an insured who is the victim of an
uninsured motorist’s negligence to the same extent as if the uninsured motorist were properly
insured. Radlein v. Industrial Fire & Casualty Ins. Co., 117 Wis.2d 605, 345 N.W.2d 874, 884
(1984); State Farm Mut. Auto. Ins. Co. v. Baldwin, 764 F.2d 773, 778 (11" Cir.1985).

The South Dakota uninsured motorist statute is substantially identical in form and intent
to the model statute enacted by nearly every legislature across the nation. See Higgins v.
Nationwide Mut. Ins. Co., 282 S0.2d 301, 303 (Ala.1973); Radlein, 345 N.W.2d at 884; Booth v.
Fireman's Fund Ins. Co., 218 S0.2d 580, 582, 28 A.L.R.3d 573, 577 (La.1968); Lane v. State
Farm Mut. Auto. Ins. Co., 209 Neb. 396, 308 N.W.2d 503, 509 (1981). South Dakota’s
uninsured motorist statute should thus be viewed in the context of a nationwide public policy of
expanding the coverage provided by insurance carriers. To effectuate coverage for victims of
financially irresponsible motortists thus left with no temedy under the singular scheme of
mandatory liability insurance, the South Dakota legislature elected to provide for a dual system
of insurance coverage and “[i]t is for this reason that the legislature made uninsured motorist
coverage mandatory in every automobile policy issued in this state.” Baldwin, 764 F.2d at 773.°

An action by an insured against an insurance carrier pursuant to an uninsured motorist
pr0v151on is an action on the policy and is thérefore ex contractu. Cf. Helmbolt, 404 N.W .2d at
57.* Uninsured motorist coverage thus const1tutes an insurance carrier’s direct promise to

*In 11 AmuJr, Trials § 6, p. 86, it is stated:

|w]here a statute [an Act] requiring uninsured motorist coverage is broad and comprehensive in scope, it
establishes as a matter of public policy that every bodily injury motor vehicle policy should provide
uninsured motorist coverage; the [Act] becomes in effect a part of every policy of insurance to which it is
applicable, as if it were written out in full in the policy itself.

While the public scheme of mandatory liability and uninsured motorist coverage serves the purpose of
providing compensation for personal injuries sustained as a result of the negligent operation of an automobile,
uninsured motorist coverage is separate and distinctly different from liability insurance. While liability coverage
secks to protect an insured against liability fo a third party which the insured may incur through the operation of an
automobile, uninsured motorist insurance compensates an insured for personal injuries resulting firom the actions of a
third party. In other words, mandatory liability coverage provides an insured protection while uninsured motorist
coverage provides compensation. Reese v. Stafe Farm Mut. Auto. Ins. Co., 285 Md. 548, 403 A.2d 1229 1231
(1979); Pickering v. American Employers Ins. Co., 282 A.2d 584, 587 (R.1.1971).

* Numerous jurisdictions have adopted the view that an action by an insured against an insurance carrier
arising out of an uninsured motorist provision of an insurance policy is one which sounds in contract and is therefore
governed by the principles of law applicable to suits for breach of contract. Higgins v. Nationwide Mut. Ins. Co.,
291 Ala. 462, 282 So0.2d 301 (1973); Transnational Ins. Co. v. Simmons, 19 Ariz.App. 354, 507 P.2d 693 (1973),
Hariford Accident & Indem. Co. v. Mason, 210 50.2d 474 (Fla.App.1968); Booth v. Fireman’s Fund ins. Co., 253
La. 521, 218 So0.2d 580 (1969); Franco v. Allstate Ins. Co., 496 §.W.2d 150 (Tex.Civ.App.1973); Sahloff'v. Western
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indemnify an insured for a specific loss and is therefore a first-party benefit, as distinguished
from a promise to an insured to pay a third party. Couch at § 45:624. The policy issued by the
defendant Continental Western to plaintiff Baker is thus an agreement to indemnify Baker for the
injuries caused by the tortfeasor Ball, and Baker’s right of recovery is ultimately based upon the
policy. Baker’s policy provides, in relevant part:

PART C-UNINSURED MOTORISTS COVERAGE INSURING AGREEMENT

A. We will pay damages which an “insured” is legally entitled to recover from the
owner or operator of an “uninsured motor vehicle” because of “bodily injury:”
1. Sustained by an insured; and,
2. Caused by an accident.
The owner’s or operator’s liability for these damages must arise out of the
ownership, maintenance or use of the “uninsured motor vehicle.”
Any judgment for damages arising out of a suit brought without our written
consent is not binding on us.

(Emphasis added.) Neither the South Dakota uninsured motorist statute nor the policy impose on
Continental Western an absolute liability to compensate the insured. Couch at § 45:624. The
Baker policy provision essentially mitrors the requirements for uninsured motorist coverage as
set forth in SDCL 58-11-9 in that to collect compensation an insured must be able to show (1)
legal entitlement to recover (2) for bodily injuries (3) sustained through the ownership or
operation of a motor vehicle by an uninsured motorist. Because it is uncontested that the plaintitf
sustained bodily injuries as a result of the operation of a motor vehicle by an uninsured motorist,
it is the meaning of the phrase “legally entitled to recover,” appearing in both the statute and the
policy, upon which this entire action turns, In the motion to dismiss Continental Western asks
this Court to construe the phrase “legally entitled to recover” to require a separate trial on the
issue of negligence between Baker and Ball, and a resulting judgment of Ball’s liability, before
binding the insurer to provide the compensation due under the policy. The merits of this
argument are best characterized by Professor Widiss, who stated in 4 guide to Uninsured
Motorist Coverage § 716 (1969), that:

“|a]lthough it would seem a matter that should be beyond dispute under both the terms of
the endorsement and in light of the historical developments leading up to {uninsured
motorist] coverage, the right of the insured to sue his own insurer without first bringing
an action against the uninsured motorist continues to be raised as an issue ... [even though
the] ... reported opinions of the courts almost uniformly support the right of an insured to
proceed directly against the insurance company. :

Professor Widiss notes that the majority of states reject the argument that a claimant must first
secure a determination of fault and damages against the uninsured motorist before bringing a
direct action against the insured’s carrier. As previously mentioned, this is a question for which

Casualty & Sur. Co., 45 Wis.2d 60, 171 N.W.2d 914 (1969).
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no clear controlling precedent exists in this jurisdiction.’
ok ok

This Court finds the majority rule, as promulgated by numerous state court opinions;:to
be the most persuasive and reasoned view of the proper balance of responsibilities between .
insurer and insured under the scheme of uninsured motorist coverage. '

* 3k &

Having determined that the phrase “legally entitled to recover” does not mean that an
insured must obtain a judgment against an uninsured prior to proceeding directly against an
insurer, it remains for this Court to give construction to the term. Having noted that uninsured
motorist protection was enacted for the benefit of the innocent victim of an uninsured motbriSt’s
negligence, the phrase should be liberally construed in order to provide that protection. Lane,
308 N.W.2d at 508; Winner v. Ratzlaff, 211 Kan. 59, 505 P.2d 606, 610 (1973).

Upon consideration of the relevant authority from this and other jurisdictions, and the
pertinent public policy arguments, it is the determination fo this Court that the words “legally
entitled to recover” mean simply that an insured must be able to establish fault on the part of the
uninsured motorist which gives rise to damages, and to prove the extent of those damages.
Ratzlaff, 505 P.2d at 610; Sumwalt, n.4, 466 N.E.2d at 546; Griffin, n.4, 286 So.2d at 306. This
formulation of legal entitlement leaves an insured with a claim against an uninsured motorist '
with essentially three options for proceeding on the claim. Those options, as outlined in the.
widely quoted opinion of the Kansas Supreme Court in Ratzlaff, are as follows:

[h]e may file an action directly against his uninsured motorist liability carrier without

joining the uninsured motorist as a party defendant; he may file an action joining both the

insurer and the uninsured motorist as party defendants; or, he may file an action against

* Without intending to be exhaustive of the jurisdictions which have adopted the majority rule, following is
a list of cases supporting the view that suit against an uninsured motorist is not a condition precedent to recovery
from the victim’s insurance carrier:Everaard v. Hartford Accident & Indem. Co., 842 F2d 1186 (10" Cir.1988);
State Farm Mut. Auto. Ins. Co. v. Baldwin, 764 F.2d 773 (11" Cir.1985); State Farm Mut. Auto. Ins. Co. v. Griffin,
51 Ala.App. 426, 286 So0.2d 302 (1973); Home Ins. Co. v. Williams, 252 Ark. 1012, 482 8.W.2d 626 (1972); Allied
Fidelity Ins. Co. v. Lamb, 361 N.E.2d 174 (Ind.App./Dist. 1977); Winner v. Raizlaff, 211 Kan.59, 505 P.2d 606
(1973); Puckett v. Liberty Mut. Ins. Co., 477 S.W.2d 811 (Ky.1971); Booth v. Fireman's Fund Ins. Co., 253 La.
521,218 So.2d 580 (1969); Preferred Risk Mut. Ins. Co. v. Poole, 411 F.Supp. 429 (D.N.Miss.1976); Byrn v. B
American Universal Ins. Co., 548 S.W.2d 186 (Mo.App.1977); Lane v. State Farm Mut. Auto. Ins. Co., 209 Neb.
396, 308 N.W.2d 503 (1981); Lee v. Allstate Ins. Co., 648 F.Supp. 1295 (D.Nev.1986); Deluca v. Motor Vehicle
Accident Indem. Corp., 17 N.Y.2d 76, 268 N.Y.S.2d 289, 215 N.E.2d 482 (1966); Wheeless v. St. Paul Fire &
Marine Ins. Co., 11 N.C.App. 348, 181 $.E.2d 144 (1971); Sumwalt v. Allstate Ins. Co., 12 Ohio St.3d 294, 466
N.E.2d 544 (1984); Associated Indem. Corp. V. Cannon, 536 p.2d 920 (Okla.1975); Grayson v. National Fire Ins.
Co., 313 F.Supp. 1002 (D.P.R.1970); Hightower v. Members Mut. Ins. Co., 494 S.W.2d 295 (Tex.Civ.App.1973);
Radleinv. Industrial Fire & Casualty Ins. Co., 117 Wis.2d 605, 345 N.W.2d 874 (1984). ' ‘

In reasoning which, in the view of Professor Widiss, “represents a tortured interpretation of the applicable statuate
and endorsement provisions,” Tennessee is the latest to join the list of only four jurisdictions which have adopted the
contrary view: Continental Ins. Co. V. Echols, 145 Ga.App. 112,243 S.E.2d 88 (1978); Parkv. Safeco Ins. Co. Of
Am., 251 S.C. 410, 162 S.E.2d 709 (1968); Glover v. Tennessee Farmers Mut. Ins. Co., Tenn., 225 Tenn, 306, 468
S.W.2d 727 (1971); O’Brien v. Government Employees Ins. Co., 372 F 2d 335 (3d Cir.1967). Widiss at 320 (1980

Supp.).
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the uninsured motorist alone without joining the insurer as a party defendant. In each of
these options he may litigate all of the issues of liability and damages.

The defendant insurer may interpose as defenses to a claim under uninsured motorist coverage
the non-negligence of the uninsured, contributory negligence of the insured, and the non-
existence of damages.’

This formulation gives effectuation to both the contract of insurance that necessarily
exists between an insurer and an insured, and to the underlying legislative policy of mandatory
uninsured motorist coverage. This Court does no more than recognize that an insured, pursuant
to statute, automatically obtains uninsured motorist coverage as part of the insurance contract,
and that by fulfilling the obligation under the contract of paying an appropriate premium, the
insured should receive the coverage thus bargained for. Accordingly, an insured ought to be able
to expect that the insurer will not subsequently attempt to dodge the duty imposed by the
contract, or create unnecessary and unwarranted impediments to the insured’s right of recovery.
It is therefore:

ORDERED that the defendant’s motion to dismiss pursuant to Rule 12(b) and Rule 19 of
the Federal Rules of Civil Procedure is DENIED.

IT IS FURTHER ORDERED that the defendant’s request for a trial by jury is
GRANTED.

7 See, Couch at § 45:644 (citing, McRorjf v. Alistate Ins. Co., 194 So0.2d 759 (La.App.1967); State Farm
Mutual Auto Ins. Co. V. Fass, 243 80.2d 223 (Fla.App.1971); Gordon v. Phoenix Ins. Co., 242 S0.2d 485
(Fla.App.1970)).
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Kremer v. American Family Mutual Insurance Company

South Dakota Supreme Court
501 N.W.2d 765.(S.D. 1993)

ERICKSON, Circuit Judge.

American Family Insurance (American) appeals an amended declaratory judgment resolving the
rights and duties of the parties and a money judgment to its insured Lois Kremer (Kremer) and Robert
Kremer. We affirm.

FACTS

Kremer was involved in an automobile accident with Gary P. Schmit (Schmit) on February 13,
1986. She promptly notified her American insurance agent and informed him that Schmit was vninsured.
That information was forwarded to American. American’s investigator interviewed Kremer on March 3,
1986, and again the information that Schmit was uninsured was furnished to American. American paid
certain medical bills, as well as coliision loss.

On February 8, 1989, Kremer called American and spoke with a casualty claims specialist who
was authorized to settle her suit and specifically requested settlement under the “uninsured motorist”
provisions of her American policy. This specialist told her that the claim would be denied because
American felt both she and Schmit were negligent. Kremer told him that she would see her own
attorney.

On February 13, 1989, Kremer filed a lawsuit against Schmidt for damages resulting from the
accident. An American internal memorandum records that at least as early as June 28, 1989, American
was well aware of Kremer’s action against Schmidt. Additionally, the memo acknowledges that
American knew Schmit was uninsured; knew Kremer had been told her “uninsured motorist™ claim
would not provide coverage; knew Kremer’s attorney had asked for and was provided a recap of monies
paid by American to prove her damages in the lawsuit; and that the claims specialist had discussed the
company’s subrogation rights with American’s in-house attorney.

In April 1989, Kremer’s original attorney, Peter A. Fuller (Fuller), met with Schmit, who was not
represented. Schmit was asked to confess judgment and was told that the judgment would not be
executed on since Kremer would proceed to obtain “uninsured motorist” benefits from American.

Schmit refused to confess judgment.

On October 16, 1989, the date set for a default judgment hearing, one of Kremer’s attorneys
called American’s representative to update information concerning Kremer’s medical bills that American
had paid. At that hearing, Schmit appeared, unrepresented, and contested the default. Default judgment
was granted, and, on November 23, 1989, the default judgment against Schmit was entered.

Fuller purposely waited seventy-cight days after taking the default judgment before notifying
American that default judgment had been entered and requesting $100,000 under the “uninsured
motorist” provisions of the policy. The claim was denied.

On March 20, 1990, Kremer brought this declaratory judgment action to declare the rights and

responsibilities of the parties under the “uninsured motorist” provisions of the American policy.

-233-




Trial before an advisory jury in May 1991, determined that American had sufficient notice of the
Kremer/Schmit lawsuit to allow it to protect its interests. Subsequently, the trial court entered findings
of fact, conclusions of law and an order adopting the jury’s findings. Pursuant to SDCL 21-24-12 the
trial court entered a money judgment in the amount of $100,000 plus interest.

_ American appeals from that judgment, citing eight issues, three of which deal with the findings
of sufficient notice. The remainder deal with the issues of collusion, hearsay testimony, amendment of
the pleadings, instruction to the advisory jury, and computation of pre-judgment interest.

L SUFFICIENCY OF NOTICE AND “CONSENT TO BE BOUND”
UNDER THE POLICY PROVISIONS

American argues that the policy provisions regarding notice of lawsuits were not foilowed, and
thus it should not be bound.

At the beginning of the American policy, a general provision entitled “Other Duties” states:

A person claiming any coverage of this policy must also:
* 3 0 * * *

2. Send us any legal papers received relating to any claim or suit. (Emphasis pr{)vided‘).

A more specific policy provision found in “Part IIl Uninsured Motorists,” merely states that a
person bringing suit to determine liability against an uninsured motorist must:

1. Name the owner or operator of the vehicle as the defendant.
2. Notify the company of the suit.
3. Receive the company’s written consent to be bound by the resulting judgment.

A, SUFFICIENCY OF NOTICE TO AMERICAN OF THE UNDERLYING SUIT

Under South Dakota law, “notice may be either actual or constructive.” SDCL 17-1-1 At issue is

whether or not American had notice of circumstances sufficient to put a prudent person upon inquiry as
to the existence of the Kremer/Schmit lawsuit. SDCL 17-1-4. Both the advisory jury and the trial court

agreed that American had sufficient notice.
. LI

American knew as early as March 5, 1986, that Schmit was uninsured. Prior to filing suit,
Kremer made an oral claim for “uninsured motorist” coverage to American which was orally refused.
American knew she was consulting her own attorney. As early as June 28, 1989, almost five months
before default was taken, American had discussed the Kremer/Schmit lawsuit with its local agent.
American provided Kremet’s attorneys with a recap of medical damages paid under the policy for use in
the lawsuit. It also discussed with in-house counsel its subrogation rights if Kremer was to recover.

Based upon these facts, American has not demonstrated that the trial court’s findings and
conclusions on this issue are clearly erroneous. Co

B. THE “CONSENT TO BE BOUND” PROVISION

The trial court held that the “consent to be bound” provision of the insurance contract was void
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as against public policy.

The legislative intent of an “uninsured motorist™ statute is “to protect the insurance consumer,
not the policy vender.” Rodman v. State Farm Mutual Automobile Ins. Co., 208 N.W.2d 903, 909
(la.1973).

The purpose of the uninsured motorist statute is to provide the same insurance protection to the

insured party who is injured by the uninsured or unknown motorist that would have been

available to him had he been injured as a result of negligence of a motorist covered by the

minimum amount of liability insurance.

Clark v. Regent Ins. Co., 270 N.W.2d 26, 29 (5.D.1978).
LI

The “consent to be bound” provision erects an arbitrary barricade which allows an insurance
company to eliminate all claims from accidents involving “uninsured motorists,” despite the intent of the
statute. While prevention of collusion is a laudable goal, other less arbitrary procedural safeguards
protect the company. Notice provisions coupled with the company’s intervention rights (SDCL 15-6-
24(a)(2)) accomplish the same goal in a [ess onerous manner. Thus, the “consent to be bound” provision
like its predecessor the “consent to be sued” provision is not only unnecessary, but contravenes the
“uninsured motorist” statute.

C. WHEN IS IT NECESSARY TO PROVE A MOTORIST IS UNINSURED

American, citing Griffith v. Farm and City Ins. Co., 324 N.W.2d 327 (1a.1982), and Ogle v.
Long, 551 S0.2d 914 (Ala.1989), argues that in order to recover Kremer must have proven Schmit was
uninsured in the original Kremer/Schmit lawsuit. All agree that Kremer did not do so at the original
default judgment hearing.

The trial court ruled that proving that Schmit was uninsured was a burden Kremer had to meet as
a condition precedent to the declaratory judgment action, not the original tort action. A close reading of
Griffith, supra, discloses that the necessity of proving that the motorist was uninsured was a requirement
only in the action against the insurance company, which was filed before the action against the uninsured
motorist. In Ogle, supra, evidence of non-insurance became an element of the plaintiff’s proof only after
the insurance company was allowed to intervene, thus focusing the lawsuit on the insured status of the
“uninsured motorist.”

Here, the trial court was correct. In the absence of intervention, the plaintiff carries the burden of
proving the operator of a vehicle was uninsured as an element of the declaratory judgment action, not the
original tort action.

11. EXCLUSION OF EVIDENCE

In response to Kremer’s motion in limine, and again at trial, American offered to present
evidence which it felt proved there was collusion between attorney Fuller and Schmiit, which could have
been used to argue that the default judgment was a sham. The trial court excluded this evidence.

In Wolff, supra, 472 N.W.2d at 235-236, this Court determined that when an insuret has declined

coverage and the insured then settles the case rather than proceeding to trial, bad faith through collusion
is a bar to recovery of damages in a subsequent suit brought against the insurance company. “Collusion”
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is an agreement, often secret, “between two or more persons, whose interests are apparently conflicting,
to make use of the forms and proceedings of the law to defraud a third person.” Black’s Law Dictionary
331 (Rev’d 4™ ed. 1968).

It is virtually undisputed that Fuller met with Schmit in April 1989. Schmit was unrepresented.
Fuller advised Schmidt that he (Schmit) could confess judgment; he would suffer no pecuniary loss; his
property would not be executed upon; and Kremer would proceed to obtain “uninsured motorist™ benefits
from American. Apparently, Schmit indicated he would not contest the matter, but unlike Wolff, supra,
Schmit refused to sign the confession of judgment document. A follow up letter, relating to the motion
for default judgment repeated much the same promises. Despite the promises, Schmit appeared
unrepresented and, in some manner, unsuccessfully opposed the entry of default judgment.

The issue is not the reasonableness of American’s concerns nor the credibility of the evidence.
Nor is it Fuller’s intent at the time he talked with Schmit. The question presented to this Court is
whether this evidence, if believed by the trier of the fact, would have shown collusion between Fuller and
Schmit. State v. Boettcher, 443 N.W.2d 1, 3 (5.D.1989). No collusion has been shown. American has
failed to meet its burden of proving that col]usmn was an appropriate bar to recovery in light of all the
circumstances.?
¥ % ¥

VL THE APPROPRIATE INTEREST RATE

The trial court concluded that interest on this judgment should be computed at 15% per amium
pursuant to either SDCL 54-3-4 or SDCL 54-3-5. American contends that interest should be computed at
12% per annum pursuant to SDCL 54-3-5.1.

This is a declaratory action brought to deterinine the rights and duties of the parties under an
insurance contract, which is an “instrument of writing.” Therefore, SDCL 54-3-5, which applies in part
to interest due “on any instrument of writing,” is controlling. The 15% interest rate is correct.

? The dissent brands Attorney Fuller’s conduct a “concealment, deception and a planned violation of due
process.” Such a conclusion is overblown. While not condoning Attorney Fuller’s actions, he was caught in that
age-old predicament facing lawyers for years. How do you make reasonable efforts to expedite your client’s case
{particularly when she has limited finances) and be fair to her insurance company (who with little thought concerning
due process has summarily denied her uninsured motorist claim and has, in essence abandoned her, unless of course
she recovers and then can press their subrogation rights).

In this instance, American Family’s protests ring hollow. “Notice” is not synonymous with service of™-
process. American Family wrote the policy and failed to specify “written notice” of lawsuits against “uninsured
motorists,” which would have been reasonable. (Instead, they styled it a written “consent to be bound”). From the
day of the accident, when it was first reported to their agent, and immediately thereafter, independently investigated
by their adjuster, American Family had notice that Schmidt was uninsured. Days before the Kremer v. Schmidt
lawsuit was commenced, American Family knew Mrs. Kremer had made an oral claim to uninsured motorist benefits
under their policy. American Family had denied coverage. For months before the default was taken American
Family had knowledge that the lawsuit was filed. During the pendency of the lawsuit, American Family’s agents
cooperated with, spoke with and discussed the progress of the case with Kremer’s attorneys. Additionally, American
Family’s agents and employees packed up their files and trudged into their lawyer's office and planned what to do if
Kremer récovered. Then, American Family made a conscious decision to sit and wait. As in Wolff, supra, 472
N.W.2d at 238, American Family “was not prejudiced by the lack of written notice.” American Family should have
intervened.
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The trial court is affirmed on all issues. i

MILLER, C.J., and HENDERSON, J., specially concur with writings. i
WUEST and SABERS, J1., dissent. , »

ERICKSON, Circuit Judge, for AMUNDSON, J., disqualified.
MILLER, Chief Justice (concurring specially).

TATITC AT e e

Despite its most persuasive tenor, | am convinced Justice Sabers’ dissent is wrong. It is clear to
me that there was adequate evidence at the trial from which the advisory jury could conclude (as it did on
a vote of 11-1) that American Family did have notice. Their finding (on a vote of 10-2), that the notice
was adequate, is also supported by the record.

* ko

The trial court should be affirmed.
HENDERSON, lustice (specially concurring).

American Family seeks to impose a condltxon precedent, namely that it did not receive a copy of
a Summons and Complaint. -
Where an insurance company denies liability because it believes its insured to be at fault rather
than the uninsured motorist, a condition precedent (receiving a copy of a Summons and Complaint) is
inapplicable. Childs v. Allstate Ins. Co., 237 S.C. 455, 117 S.E.2d 867 (1961). Accord: Stephens v. State
Farm Mutual Automobile Ins. Co., 508 F.2d 1363, 1366 (5" Cir.1975), wherein the rationale was as
follows:
The rationale behind holding to this particular waiver theory is that a claimant should not be
required to approach his insuret, hat in hand, and request consent to settle [or sue] with another
when he has already been told, in essence, that the insurer is not concerned, and he is to go his
way. It is difficult to see why an insurer should be aliowed, on the one hand, to deny liability
and thus, in the eyes of the insured, breach his contract and, at the same time, on the other hand,
be allowed to insist that the insured honor all his contractual commitments.

Amen, Brother. [ agree. An insurance company cannot cavalierly disclaim liability on an uninsured
motorist policy and then claim immunity from a later judgment obtained by its abandoned insured. See
also, Avistonico Infante v. Preferved Risk Mut. Ins. Co., 364 So.2d 874 (Fla.App.1978); Shook v. Heriz
Corp., 349 A.2d 8§74 (Del.Super.Ct.1975).

Therefore, although the jury and trial court concluded that (1) notice was required and (2) notlce
was given, my legal posture is different, i.e., American Family was not entitled to any notice. ‘American
Family abandoned its insured. My philosophical funny bone is'theoretically amused when I note that
American Family’s first reaction, upon learning of Kremer’s suit against Schmidt, was to become 7 :
concerned over its own subrogation rights (and, you see, there is nothing to subrogate if Kremer was i
contributorily negligent). Rather than to set about its contractual obligations, it became acutely
apprehensive of its corporate coffer, leaving Kremer to fend for herself. In point of fact, American
Family, from the inception of this scenario, knew that Gary Schmidt was an uninsured motorlst

Knowing this, it rejected Kremer’s claim under the policy.
® % %
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WUEST, Justice (dissenting).

In my opinion the trial court was clearly erroneous in finding American Family had
sufficient notice of the suit against Schmit, Therefore, I vote to reverse.

SABERS, Justice {(dissenting).

In my opinion the trial court was clearly erroneous in finding American Family had sufficient
notice of the suit against Schmit. Therefore, | vote to reverse. -

[photocopy of stamp]

This is a stamp. It is a 29 cent stamp. It is all that was necessary to eliminate the need for this
appeal. :

This contract of insurance provides in part:
A person claiming any coverage of this policy must also:

1. Assist us in any claim or suits;
2. Promptly send us any legal papers received relating to any claim or suit[.]

(Emphasis added.) All attorneys Fuller and Gordon had to do was mail a copy of the Schmidt summons
and complaint to American to comply with the aforementioned policy provision. Instead, they did almost
evetything they could to keep American from getting notice and defending the “default” judgment. For
their efforts of concealment and deception, we should reverse this case and require a trial instead of
affirming a “hidden default judgment.”
* & ok

_ _In this case, Mrs, Kremer obtained a default judgment in the amount of $150,000 without an .
adversarial determination of liability and damages. An uninsured motorist carrier cannot be bound by a
default judgment without an adversarial determination of liability and damages. MFA Mutual Ins. Co. v.
Bradshaw, 245 Ark. 95,431 8.W.2d 252 (1968). As the Minnesota Court of Appeals noted in Erickson:

A significant dispute exists here as to both the issues of liability and damages. The
default hearing was marked by a complete absence of the adverse relationship essential to fully P
and fairly litigate these issues, including the strongly contested issue of comparative negligence. -
St. Paul has a substantial interest in this action and is entitled to answer Erickson’s complaint,
asserting any defenses that may exist to the claim.

409 N.W.2d at 888. ' %

American Asks, “[wlhy, if in the spring of 1989 when Mrs. Kremer’s attorneys knew that they
were going to look for uninsured motorist benefits from American Family, did they not merely send a _
letter and a copy of the pleadings so that American Family could take approptiate action?” Is it possible ;
they didn’t have a stamp? It is apparent that this was not done because every attempt was going to be o
made to get a judgment, whether by confession of judgment or by default, so that American would have :
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to pay. It is also apparent that Mrs. Kremer and her attorneys did not want American to be fully informed
about the situation! Why not? Because American could have intervened and litigated the case in an
adversarial setting.

We should reverse and remand for a fair trial and an opportunity to defend.
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Additional SD Case Law on Coverage for Intentional Acts

NOTE: In the CLE handout, date 11/17/94 which is reproduced in this
Supplement, supra, there is a portion which deals with “Coverage for

Intentional Torts and Punitive Damages.” (Found on pages 1-9 through 1-12).

The following language is from North Star Mutual Insurance v. Kneen, 484
N.W.2d 908, 912 (5.D. 1992):

_ “Initially, we reiterate our holding in Hawkeye-Security Ins. Co. v. Clifford, 366 N.W.2d
489 (S.D. 1985). Therein, we stated that an insurer’s duty to defend and the duty to indemmnify
are on a totally independent footing. We held that an insurer’s duty to defend was far broader
than the duty to indemnify. 7d. At 490. As noted previously, Patricia alleged two alternative
theories as the basis for her claim for damages for injuries inflicted. One theoty (negligence)
would potentially bring coverage into effect and the other theory, assault and battery (an
intentional tort) would be outside of coverage because of the intentional act exclusion of the
policy. North Star asserts that the facts are such in the case that no coverage exists under the
policy. Therefore, North Star maintains it has no duty to defend. In Hawkeye-Security, N.W.2d
at 491, this Court adopted the following proposition:
.if it is clear or arguably appears from the face of the pleadmgs in the action against the
msured that the alleged claim, if true, falls within policy coverage, the insurer must
defend. The review then ends, even though the pleadings are ambiguous or reveal other
claims not covered in the policy, and notwithstanding that extraneous facts indicate the
claim is false, groundless or even fraudulent.
Id. At 491-92. (Emphasis supplied). We similarly held in Bayer v. Employers Reinsurance
Corp., 383 N.W.2d 858, 860-61 (S.D. 1986).

It is clear that North Star’s duty to defend appears from the face of the pleadings. North
Star has a duty to defend its insured in the underlying lawsuit because the pleadings regarding
negligence, if true, provide a basis for potential liability. The fact that the lawsuit is based on
theories brought in the alternative does not relieve North Star of its duty to defend. The South
Dakota Rules of Civil Procedure allow a party to set forth two or more statements of a claim
alternatively or hypothetically in separate counts. SDCL 15-6-8(e)(2).”

State Farm v. Wertz, 540 N.W.2d 636 (S.D. 1995)

The trial court found the insured intentionally ran his car into a parked semi-truck at 55
mph, seriously injuring his passenger and damaging the semi-truck. The passenger was the
insured’s girlfriend who was initially restrained from leaving the vehicle when their travels
commenced. During the travels, insured told his girlfriend that he would travel to the interstate
to find a semi and that he would purposefully collide with it in order to kili both of them.
Subsequently, insured’s demeanor changed and he was in the process of taking his passenger
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home, only to be chased by friends of his girlfriend who were worried about her. Eventually a
Brown County deputy sheriff took over the chase and pursued the insured into North Dakota
where the insured drove his vehicle into a parked semi-truck. The insurer filed a declaratory
judgment action, denying coverage for injuries and damages inflicted upon the passenger and -
truck by the insured because such were caused by the insured’s intentional acts. The trial court
found that the insurer was required to defend the claims based on assertions of negligence. The
SD Supreme Court reversed in a 4-1 decision, with the three justice majority (Miller, Wuest, and
Konenkamp) quoting language from an earlier opinion which stated “mere allegations of
negligence in a transparent attempt to trigger insurance coverage by characterizing intentionally
tortious conduct as negligent will not persuade [this] court to impose a duty to defend.” This
opinion also quotes North Star v. Kneen, supra, for the continuing proposition that “the duty to
defend is much broader than the duty to pay a judgment rendered against the insured.”

Justice Sabers concurred with the three justice majority but noted the “situation would be
different if the trial court had found that [the insured] was attempting to evade his pursuers” as
opposed to intentionally causing his vehicle to collide with the parked semi-truck. (Emphasis is
original with Justice Sabers.)

Justice Amundson dissented, remarking that the Court should look to the public policy
behind South Dakota’s financial responsibility law. This was an “accident” and from the
viewpoint of the injured passenger there should be coverage for this “accident.” Justice
Amundson’s opinion provides, '

“Although this is a case of first impression in South Dakota, numerous other ]urlsdlctlons

have considered the exact contract language at issue. Consistent with the public policy

behind Financial Responsibility Laws like South Dakota’s, a number of courts in other
jurisdictions have held that “accident” or “caused by accident” should be interpreted from
the standpoint of the injured party... The word ‘accident’ and the South Dakota Financial

Responsibility Law cover intentional acts. Accepting the injured party’s point of view, an

‘accident’ may result from an intentional act. ‘[T]he fact that injury is caused by an

intentional act does not preclude it from being caused by accident if in that act something

unforeseen, unusual and unexpected occurs which produces the result.”” [citing and
quoting a Maryland case.]

Stoebner v. SD Farm Bureau, 1999 SD 106 (8/11/99)

Suit against insurer for costs/attorney fees in defending assault claim which arguably
came under coverage of policy under theory that insured was acting in self defense. Summary
judgment for insurer reversed in 3/2 decision and case remanded to determine the basis for
insured’s victory — “if...doubt exists, ...such doubts must be resolved in favor of the insured.”
language by J. Sabers, agreed to by J. Amundson & J. Gilbertson.

American Family Mutual Insurance v. Kostaneski, 2004 SD 114, 688 N.W.2d
410 (10/13/04).

Declaratory Judgment action concerning insurance coverage for loss of vision/permanent eye
injury as a result of insured firing a paintball gun “in the general direction of a group of
teenagers.” Insurer prevailed under “criminal law exclusion.” Discussion of public policy
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State Farm v. Harbert

In State Farm v. Harbert, 2007 SD 107, 741 N.W.2d 228, the SD Supremne Court upheld
the trial court’s ruling that State Farm had no duty to defend an alienation of affections claim
brought against an insured. The insured in this case was a physician in Aberdeen and the policy
was a “personal liability umbrella policy.” This opinion: 1) holds that an “invasion of privacy”
claim is to be considered equivalent to an alienation of affections claim; 2) upholds the insurer’s
intentional tort exclusion; and 3) holds that it {s against public policy in South Dakota for an
insurer to provide coverage for conduct in the nature of alienation of affections. This is a
unanimous decision with the opinion authored by Circuit Judge Tucker, sitting for Justice Sabets.

Tiffany M. Miller, Wrestling with Public Policy Underlying Intentional
Act Exclusions to Insurance Coverage: Why Such Exclusions Should
Warrant Closer Examination, 51 S.D.L.Rev. 346 (2006)

Generally Accepted Principle: -

One can buy as much life insurance as one chooses (so long as the
insurers are willing to sell the coverage) and expect full payment to
beneficiary(ies) upon death.
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Miscellaneous Cases , _ |

Reynolds Metals Co. v. Ellis, 202 F.3d 1246 (9" Cir. 2000)
[Plan had paid $561,145 in medical bills]
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Stanley v. Safeco, 747 P.2d 1091 (Wash, 1988)
[holding that severance of spinal cord satisfied severance of foot above the ankle joint]

Bauer v. Kar Products, Inc., 749 P.2d 1385 (Mon. 1988)

[spinal cord severed at T-8, P’s doctor testified that for all practical purposes P has lost het
legs...held to satisfy policy requirements of “actual severance through or above the wrists or
ankle joints™)
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Heller v. Equitable Life Assur., 833 F.2d 1253 (7" Cir. 1987)
[discusses at [1] the rule that an insurer can require the insured to take reasonable steps to limit
damages by medical treatment, but cannot require the insured to submit to invasive surgery]
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Meier v. McCord, 2001 SD 103 (8/8/01) [Unanimous decision by SD Supreme Court reversing
trial court for “abuse of discretion” in NOT setting aside a default judgment for Underinsurset.
Underinsurer had previously been notified of suit against TF (McCord) but did not respond or
intervene until after default judgment entered.|
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Law 851

Insurance

Professor Roger M. Baron
Spring, 2015

BOOKS: Martinez & Whelan, Cases, Materials and Problems on General Practice
Insurance Law, 6th ed., West Pub. (2010)

Cases and Materials on South Dakota Insurance Law (prepared through
Barnes & Noble Bookstore), This book may be purchased ONLY at Barnes
& Noble Bookstore on campus, NOTE: This Supplement was designed for
Spring 2012 and we will be using this again.

ATTENDANCE POLICY:: Each student should strive to be present at each class.
Unexcused absences in excess of five (5) may result in the deduction of up to 10 points
from the final grade. A student is considered present for class by being present in her
seat precisely at the designated start time for the class and remaining there until class is
dismissed. Only with express consent by the Professor may a student who attends a
partial class be given credit for being present. This means that if a student gets up and
leaves the room after class has started, that student will be counted absent even if the
student returns. If you need to leave the room for an emergency situation, you should
explain that situation to the professor before hand, if possible, or otherwise immediately
after class. Do not assume that the professor will overlook the situation. The actual
“recording” of the absence in a situation like this usually takes place in the professor’s
office after class. Students seeking credit for partial class attendance should present their
requests to the Professor prior to class, if possible, or as soon as after class as is possible.
This rule is designed to bring the matter to the attention of the professor as soon as is
possible, contemporaneously with the issue. It is not acceptable for a student to approach
the Professor seeking an “excused” absence for a partial class attendance situation which
occurred several days earlier.

In lieu of deducting points from the {inal grade for violations of the attendance policy, a
student may, at the Professor’s discretion, be dropped from the course. Also a student
may be requested by the professor to voluntarily drop the course and, in the event the
student does not voluntarily drop the course upon the professor’s request, a grade of “F”
may, in the Professor’s discretion, be assigned to the student.

The matter of class attendance is important. Attendance policies are mandated by the
American Bar Association and the Law School Administration. A problematic situation
with student attendance is a matter which this professor considers important enough to be
revealed to the State Board of Bar Examiners in connection with a student’s application
for Bar Admission.
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STUDENTS LEAVING THE CLASSROOM WHILE CLASS IS IN

SESSION: Unless specifically permitted by prior arrangement with the Professor, a
student who leaves the classroom after class has started is NOT permitted to return to the
classroom. Furthermore, an early departure from the classroom is recorded as an
“absence” and that absence is considered unexcused unless that absence is deemed
“excused” in accordance with the Attendance Policy set forth above.

CLASS RECITATION:

Students shall stand when reciting. The task of specific recitations per class may be pre-
assigned among a group of students who will be expected to be “super-prepared.” This
methodology of “pre-assigned” recitations is highly dependent upon class cooperation
and will be utilized only if student cooperation is maintained throughout the semester. It
should be noted that good faith (or rather, lack of good faith) is easily detected by the
Professor and no right of unpreparedness is granted to any student by virtue of the
Professor’s willingness to indulge in “pre-assigned” recitations. The pre-assignment of
recitations does not diminish the expectation (and rule of this class) that each student is
expected to be fully prepared for each class. If the pre-designated “super-prepared”
students are unable to intelligently recite on the material, then students drawn from the
class at large will be expected to recite.

RECORD KEEPING: _

Each student is expected to keep track of her own individual record of absences and
unprepareds. Although official records are maintained by the Professor, each student’s
totals are computed only at the end of each semester or as may otherwise be required. A
“running tally” for each student is not maintained throughout the semester.

PREPARATION:

Every student is expected to be fully prepared for each class, unless that student has

reported her state of unpreparedness to the Professor prior to the start of the class period.

It is permissible for a student to attend class “unprepared” on two occasions provided the

student has left a note on the podium at the front of the classroom prior to the designated

start time for the class. The note should contain the student’s name, the date and the fact :
that the student is unprepared. Excuses for being unprepared are neither necessary nor :
desired. An example of such a note is as follows: :

Maria Jones is unprepared
January 13, 2015

A student who is unprepared and who complies with this rule is permitted to remain in L
class but is not permitted to participate in class discussion. Any student who exceeds the ]
allotted number of unprepareds is subject to a penalty deduction of up to 10 points from
the final grade for each such occurrence. Any student who comes to class unpreprepared :
and fails to report her unpreparedness prior to the start of class is subject to a penalty 5
deduction of up to 10 points from the final grade.



“Unprepared” is defined to be not only a lack of preparation on the materials assigned,
but also such a cursory study of the materials that the student is unable to intelligently
discuss the materials when called upon.

In lieu of deducting points from the final grade for violations of this policy, a student may
be requested by the professor to drop the course and, in the event the student does not
voluntarily drop the course upon the professor’s request, a grade of “F” may, in the
Professor’s discretion, be assigned to the student.

DISCRETIONARY POINTS:

The right to award up to 10 additional favorable discretionary points based on class
participation is reserved by the Professor. '

FINAL EXAM: :
The final exam for this class is scheduled for 8:30 A.M., Tuesday, May 5, 2015.

GRADING:

The grade in this course will be determined 100% by the score attained on the closed
book final exam, subject to any penalty deductions, sanctions, and/or discretionary points
authorized by the provisions in the syllabus. As specified above, a grade of F may be
administratively assigned to a student for violation of the attendance policy or for
violation of the class preparation policy. As specified below, a penalty deduction of up to
15 points from the final grade may be assessed as a result of a student’s violation of the
Laptop Computer usage policy.

LAPTOP COMPUTER USAGE:

The use of laptop computers is a “privilege.” A student’s right to use a laptop is subject to
suspension or revocation. Laptops may be used in the classroom, but usage is limited
solely for the purpose of note taking. Students may have the word processing program of
their choice open, but only that program. Unless specifically authorized by the Professor,
laptops may not be used for any other purpose. The use of laptops for any reason other
than note taking is distracting to other students and diminishes the decorum of the
classroom. A student who is found to be using a laptop computer for any purpose other
than note-taking is subject to being denied the use of the laptop for all or a portion of the
remaining class sessions. Furthermore a student who is found to be using a laptop
computer for any of the purposes which are prohibited may be penalized by a deduction
of up to 15 points from the final grade.

CELL PHONES: Cell Phones, including cell phones which are turned off, shall not
be brought into the classroom. Students should leave their cell phones in their
automobiles or in other secure locations. In the event of extraordinary circumstances or
an emergency situation, a student may seek permission by the Professor to bring a cell
phone into class. In the event the Professor grants a student permission to bring a cell
phone into class, permission shall extend only for that particular class. Permission shali
not be granted on an on-going basis, but must be sought prior to each class which the




student seeks permission on the basis of extraordinary circumstances or an emergency
situation,

ABOUT YOUR GLOSARY: It scems that the business of Insurance and the study
of Insurance is particularly affected by “terminology.” Simple knowledge of the
Insurance “lingo” is important. It is so important that we will take time in class to cover
definitions of specific terms. Please note that the authors of the Casebook have supplied
a Glossary of Insurance Terms on pp. 852-59. This is useful, but some of the definitions
are not very thorough and informative. As we progress through the course, we will take
up certain definitions. In that regard, the student is expected to maintain his/her own
separate glossary of Insurance terms. Your entries in your own special glossary are
recommended to be made as we take up the terms and discuss them in class, Note: we
will be sporadically picking up new terms as we progress through the material. We will
not undertake to define all the terms before proceeding through the Casebook.

Glossary inspections may be randomly called for during any class period during the
semester and failure to produce an up-to-date glossary may result in a deduction of up to
5 points from the final grade.

ASSIGNMENTS:

This class is unusual in that it will be meeting on three consecutive days of the week —
Tuesdays, Wednesdays and Thursdays. Assignments will be made on a “weekly” basis.
(Recitations will also be allocated to one group for a week at a time.)

First Assignment — for January 8, 2015:
Read the 1% page of the Supplement
Read and study the 10 pages attached [these 10 pages are excerpts from Keeton &
Widiss]
Create a special notebook or special location for your personal glossary of Insurance
terms [see list of terms provided below]
Supply the definitions for those terms on the list below that were defined for you
in the attached excerpts from Keeton & Widiss
Read the Preface to the 6% Edition, p. v of Casebook
Read the first 2 paragraphs, page 1 of Casebook
Read “What is Insurance,” pp. 4-6 of Casebook

For subsequent classes, assignments will be made by way of group e-mail messages sent
to students in the class. Please make certain that your e-mail address is on the group list
used by the Professor. (Feel free to include more than one e-mail address on the list.)
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Office Hours — Professor Roger M. Baron
Spring 20135 )
Monday
10:00 AM. - 10:30 AM.
3:00 P.M. - 3:30 P.M.
Tuesday
8:30 AM. - 9:30 A.M.
3:00 P.M. - 3:30 P.M.
Wednesday
10:00 AM.-10:30 A M.
3:00 P.M. - 3:30 P.M.,

Thursday
8:30 AM.—9:30 AM.
3:00 P.M. - 3:30 P.M.
Friday
' 10:00 AM. - 10:30 A.M.
3:00 P.M.-3:30P.M.

E-MAIL:
Please check your e-mail regularly. I rely heavily on the use of e-mail to make
assignments and to otherwise communicate with students enrolled in my classes.

Inclusiveness in regard to Learning Environment. The University of South
Dakota strives to foster a globally inclusive learning environment where opportunities are
provided for diversity to be recognized and respected.

LAW SCHOOL ACADEMIC RULES AND STUDENT POLICIES:
Students are obligated to comply with the Law School’s Academic Rules and Student
Policies and to observe applicable rules and instructions issued by the faculty. See:
Academic Rules & Student Policies http://link.usd.edu/159

Freedom in Learning. Under Board of Regents and University policy student
academic performance may be evaluated solely on an academic basis, not on opinions or
conduct in matters unrelated to academic standards. Students should be free to take
reasoned exception to the data or views offered in any course of study and to reserve
judgment about matters of opinion, but they are responsible for learning the content of
any course of study for which they are enrolled. Students who believe that an academic
evaluation reflects prejudiced or capricious consideration of student opinions or conduct
unrelated to academic standards should contact the Dean’s Office to initiate a review of
the evaluation.

Disability Services. Any student who feels s/he may need academic accommodations
or access accommodations based on the impact of a documented disability should contact
and register with Disability Services during the first week of class or as soon as possible
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after diagnosis of a disability. Disability Services is the official office to assist students
through the process of disability verification and coordination of appropriate and
reasonable accommodations. Students currently registered with Disability Services must
obtain a new accommodation memo each semester.

Ermetta L. Fox, Director

Disability Services, Room [19 Service Center
(605) 677-6389

www.usd.edu/ds

dservices(@usd.edu

If a student approaches a faculty or staff member and discloses a disability, but does not
have documentation from Disability Services, that faculty/staff person has a
responsibility to direct the student to Disability Services in compliance with USD policy.
As noted above, students with disabilities have the responsibility to follow institutional
policies and procedures. Faculty and staff should alert students to those responsibilities if
the students are not familiar with them.

Dishonesty. No credit can be given for a dishonest assignment. A student found to
have engaged in any form of academic dishonesty may, at the discretion of the instructor,
be:

Given a zero for that assignment.

Allowed to rewrite and resubmit the assignment for credit.

Assigned a reduced grade for the course.

Dropped from the course.

Failed in the course
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WEATHER: USD Policy concerning Weather and Holding of Classes: See
http://link.usd.edu/111




INSURANCE TERMS

collateral source ruel (a/k/a collateral benefits rule)
premium

pure premium

actuary

risk distribution

reinsurance

self-insurance (a/k/a risk retention)
adverse selection

reciprocal insurance

CDW

surety

all risks policy

block policy

CGL

claims made policy

third party insurance

first party insurance

15-30-5 |

omnibus clause

McCarran Act (a/k/a McCarran Ferguson Act)
co-insurance

CQV

excepted clauses v. exclusions
floater

incontestability clause

subrogation

loan receipt clause

* stacking

surplus lines insurance (surplus lines brokers)
term insurance

umbrella policy

UM coverage

UIM coverage

NAIC

uberrimae fidei

territorial rating

moral hazard clause

B AR A

B L et SR



